WP(C) 5261/2017
BEFORE
HON BLE MR JUSTI CE ACHI NTYA MALLA BUJOR BARUA

Heard M. S.N. Sarma, |earned senior counsel assisted by M. J. Roy, |ea
rned counsel appearing for the petitioners. Also heard M. D. Sai kia, |earned Sen
ior Additional Advocate CGeneral assisted by M. D. Nath, |earned State Counsel a

ppearing for the State respondents and M. R Borpujari, |earned counsel appear
ng for the respondent Assam Tourism Devel opnent Corporation (ATDC).
2. The 49 wit petitioners in this wit petition claimto be working in the

Brahmaputra Ashok Hotel since 1990 and thereabout. A decision had been taken by
t he respondent ATDC, who presently owns and operates the hotel to close down th
e sane. As a consequence of such closure, about 56 permanent enpl oyees of the ho
tel were given a benefit of a schene in the nature of a Voluntary Retirenent fro
m Servi ce (VRS), whereby certain financial benefits were granted to them But in
respect of the present 49 wit petitioners, such benefits have not been given.
3. M. S.N Sarma, |earned senior counsel for the petitioners by taking rec
ourse to Section 25-0 of the Industrial Disputes Act, 1947 has stated that no su
ch perm ssion for closure had been granted as required u/s 25-0 (1) of the said
Act and therefore, u/s 25-0 (6) of the said Act, the closure is an illegal closu
re and therefore, the petitioners are entitled to an interimdirection that the
said hotel Brahmaputra Ashok Limted be directed to continue to operate as it wa

s operated earlier.
4. It is noticed that Section 25-o0 of the said Act provides that in the eve
nt appropriate perm ssion had not been taken, or such perm ssion has been refuse
d for a closure of an industrial establishnent, the closure of such establishnmen
t will be deened to be an illegal closure. It is further noticed that the inplic
ation of such deened illegal closure is that a workman will continue to get the
r financial renmuneration as they were getting while the establishnment was operat
i onal .
5. Agai nst such subm ssion of the |earned senior counsel for the petitioner
s, M. D. Saikia, |earned Senior Additional Advocate CGeneral, Assam appearing fo
r the State respondent authorities has produced an agreenent dated 27.12.2013 be
tween the Hotel Brahmaputra Ashok and an entity nanely Ms Brahmaputra Enterpris
e. It is submtted that as per the said agreenent, the present petitioners are n
o | onger enpl oyees under the Hotel Brahmaputra Ashok and as per the agreenent, t
hey are worknmen directly under the | abour contractor nanely Ms Brahmaputra Ente
rprise. Secondly, the said agreenent between the Hotel Brahmaputra Ashok and Ms
Brahmaputra Enterprise cane to an end in the neantinme, but has been extended up
to 31.08.2017. Accordingly, it is the subm ssion of the | earned Senior Addition
al Advocate Ceneral that the present petitioners are not enpl oyees of the Hotel

Brahmaputra Ashok, Guwahati in any manner and therefore, they are not entitled t
o the benefits as contenplated u/s 25-o0 of the Industrial D sputes Act, 1947.
6. A further objection has al so been raised on the maintainability of the w

rit petition inasnuch as, the present wit petitioners have in the neantine subm
itted an application dated 17.08. 2017 before the Assistant Labour Conmm ssi oner,
Assam at U ubari, Guwahati inter-alia, praying for an order for sone equal statu
s with that of the pernmanent enpl oyees and al so for consequential financial bene
fits. Another application had been filed by the petitioners before the Assistant
Labour Conmm ssi oner, U ubari, Guwahati dated 22.08.2017, wherein a prayer had b
een made for a direction to the Managenent of Hotel Brahmaputra Ashok not to clo
se down w thout conplying the statutory provisions of the Industrial D sputes Ac
t, 1947.
7. Accordingly, it is the subm ssion of the | earned Senior Additional Advoc
ate CGeneral that this wit proceeding is not maintainable as the relief clained
inthis wit proceeding are substantially covered by the aforesaid applications
before the Assistant Labour Comm ssioner, U ubari, Guwahati .

8. Under the aforesaid premses, M. S. N Sarma, |earned senior counsel for
the petitioners has prayed for an interimorder directing the respondent author
ities not to close down the Hotel Brahmaputra Ashok till the | abour dispute rais

ed by the petitioners is adjudicated and for the purpose, the | earned seni or cou



nsel relies upon Section 25-0 of the Industrial D sputes Act, 1947 to substantia
te that without conplying with the requirenment of closure perm ssion, the closur
e of the Hotel Brahmaputra Ashok would be ill egal.

9. In this aspect, this Court prima-facie is not in agreenent with the |ear
ned seni or counsel for the petitioners inasnuch as, Section 25-0 provides that i
n the event the procedure of perm ssion for closure is not followed, the closure

shall be deened to be illegal. There is a difference between a provisions being
illegal and deened to be illegal. It is also understood that the provisions of
Section 25-0 (6) is that in the event the required procedure is not followed, th
e closure will be deened to be illegal and the workman will continue to get thei
r remuneration as they were getting earlier.

10. In such view of the matter, this Court is of the view that by referring

Section 25-0 (6), a positive direction to the respondent authorities cannot be
ssued not to go ahead with the closure of the Hotel Brahmaputra Ashok.

11. But in any view of the matter, it definitely appears to this Court that
there is sone prima-facie case on the part of the petitioners as regards their e
ntitlement under the | abour laws in the event the Hotel Brahmaputra Ashok is clo
sed.

12. In order to deliberate upon the matter further, let a notice of notion b
e issued returnable on 04.09. 2017.

As M. D. Nath, |earned State Counsel accepts notice on behalf of the re
spondent Nos. 1, 2, 7, 8 and 11 and M. R Borpujari, |earned counsel on behalf
of the respondent No.3, no formal notices are required to be issued. However, ex
tra copies of the wit petition be furnished to the | earned respective counsel b
y tonorrow

The petitioners are to take steps for service of notice on the responden
t Nos. 4, 5, 6, 9 and 10 by registered post with AD cards within tw days. Consi
dering the urgency in the matter, the petitioners are also allowed to take Dasti

service upon the said respondents through the Registry of this Court.

13. The State respondents shall file their affidavits in opposition incorpor
ating their response to the wit petition.
14. In view of the background that the petitioners who were earlier serving

in the Hotel Brahmaputra Ashok, either as contract/casual enployees or as enpl oy
ees of the | abour contractor nanely Ms Brahmaputra Enterprise, as the case may
be, it is apprehended that the closure of the Hotel Brahmaputra Ashok woul d | ead
to a situation where they would not | onger continue to serve as such and as suc
h there is sonme urgency in the matter for an early adjudication. It is also stat
ed that earlier the Hotel Brahmaputra Ashok was owned by an entity conprising of
Governnent of Assam and the I ndian Touri sm Devel opnent Corporation having a sha
re of 51% and 49% respectively.
15. It is stated by M. S.N. Sarma, |earned senior counsel for the petitione
rs that the records pertaining to the engagenent of the petitioners are presentl
y being seized as per an FIR | odged by themresulting in Panbazar Police Station
Case No. 442/ 2017. Depending on the stand taken by the respondent authorities in
their affidavit in opposition regarding the engagenent of the petitioners prior
to the contract agreenent of 2013, this Court will consider whether the said r
ecords are required to be called for or not.
List the matter again on 04.09. 2017 for further consideration.



