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HIGH COURT OF CHHATTISGARH, BILASPUR

Reserved on : 12-09-2023

Pronounced on :    09 -10-2023.

FA No. 127 of 2023

1. Smt. Laxmi Been Wd/o - Late Narayan Been Aged About 62 Years
R/o-  Village  Chathirma,  Tahsil  Ambikapur,  District  :  Surguja 
(Ambikapur), Chhattisgarh 

2. Bishakha @ Beshoka D/o- Late Narayan Been Aged About 44 Years
R/o-  Village  Silfili  Chowk,  Ambikapur,  Tahsil-  Ambikapur,  District  : 
Surguja (Ambikapur), Chhattisgarh 

3. Sitendra  Soni  S/o-  Gokul  Prasad  Soni  Aged  About  40  Years
Caste- Sonar, Occupation- Self Employed, R/o- Namnakala, P.S. And 
Tahsil  Ambikapur,  District  :  Surguja  (Ambikapur),  Chhattisgarh  

4. Smt. Sangeeta Soni W/o- Gokula Prasad Soni Aged About 60 Years
Caste-  Sonar,  Occupation-  Housewife,  R/o-  Namnakala,  P.S.  And 
Tahsil Ambikapur, District : Surguja (Ambikapur), Chhattisgarh 

---- Appellants

Versus 

1. Vivek  Kumar  Singh  S/o-  Narendranarayan  Singh  Aged  About  52 
Years  Caste  Rajput,  R/o-  Colony  Kedarpur,  Post  And  Tahsil 
Ambikapur, District : Surguja (Ambikapur), Chhattisgarh.

2. Ganesh Been S/o- Late Shiv Prasad Narayan Aged About 45 Years
R/o-  Village  Chathirama,  Tahsil  Ambikapur,  District  :  Surguja 
(Ambikapur), Chhattisgarh 

3. Smt.  Suchitra  D/o-  Late  Narayan  Been  Aged  About  50  Years
W/o-  Suresh  Mandal,  R/o-  Pratappur  Chowk,  Ambikapur,  District  : 
Surguja (Ambikapur), Chhattisgarh 

4. State  Of  Chhattisgarh  Through  The  Collector,  District  :  Surguja 
(Ambikapur), Chhattisgarh 

---- Respondents

For appellant : Mr.  Ashok Kumar Shukla, Advocate

For State/respondent 
No.4.

: Mr. Raghavendra Verma, Govt. Advocate.

For other respondents
No. 1 to 3.

: Ms. Priyanka Mehta, Advocate.

Hon'ble Shri Justice Narendra Kumar Vyas

CAV ORDER 
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1. Heard on I..A.No.1 which is an application for grant of interim 

relief.

2. The  appellants  have  filed  the  instant  first  appeal  against  the 

order  dated  2-8-2023  (Annexure  A/1)  passed  by  the  First 

Additional  District  and  Sessions  Judge,  Ambikapur,  District 

Surguja  (CG) in Civil Execution Case No. 165/2011  by which 

the  objection  taken  by  the  appellants  No.  1  and 2 has  been 

rejected.

3. The  brief  facts  as  reflected  from  the  record  are  that  the 

respondent  No.1  –  Vivek  Kumar  Singh  has  filed  a  suit  for 

specific  performance   of  contract  in  respect  of  the  suit  land 

Survey  No.  337,  area  0.80  RS situated  at  village  Chathirma, 

Tahsil  Ambikapur,  District   Surguja  (CG)  against  respondent 

No.2 Ganesh Been and the State. It has also been contended 

that despite service of notice, respondent No.2  Ganesh Been 

has chosen not to appear therefore, he was proceeded ex parte 

and ex parte  decree was passed against  him on 10.12.2012. 

Thereafter, the decree holder has filed execution case before the 

learned Executing Court on 08.04.2013, which was registered as 

Civil Execution Case No. 165/2011.  

4. The  learned  Executing  Court  issued  notice  to  the  appellants 

wherein appellant No. 1-Laxmi Been has raised objection under 

Order  21  Rule  58  read  with  Section  47  of  the  CPC  mainly 

contending that the suit land was given to one Vishvanath Been 

by the Rehabilitation Department, Surguja. The appellant No. 1- 

Laxmi  Been is  legally  second  wedded wife  of   Late  Narayan 

Been  who  was  son  of  Viswanath  Been.  It  has  also  been 

contended that the objector was residing in her husband’s house 

and  she  is  in  possession  of  the  house.  The  objector  is  an 

uneducated,  rustic  villager  and  she  is  not  aware  of  legal 

procedure,  therefore,  all  the  works  relating   to  property  were 

carried  out  by  the  step-son  Ganesh  Been.  He  has  done  the 

mutation proceeding  wherein  mala fidely  he has recorded his 

name and name of her aunts’ son- Patiram without knowledge of 

the appellant No. 1, as such he has made an attempt to deprive 
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her  from  her  legal  right  to  hold  property  belonging   to  her 

husband.   It has also been contended that the objector is also 

entitled to get share in the property and she was not aware how 

the defendant No.2 has executed the sale deed with others and 

when the execution proceeding was initiated then only  it  was 

revealed to her about the factual matrix of the matter. It has also 

been contended that Ganesh Been and Patiram have already 

done  partition  and  now  in  the  revenue  records  only  1.030 

hectare of land is available in the name of objector,  Bishakha 

and Patiram whereas  defendant-  Ganesh Been has executed 

the sale of entire property whereas he has only right to execute 

sale-deed with regard to his share only, therefore, the step taken 

by the respondent  No.2 is  against  the interest  of  the present 

objector and the whole transaction is bad-in-law and  if execution 

proceeding is allowed then he will suffer irreparable loss which 

cannot  be  compensated  in  terms  of  money,  therefore,  it  has 

been said that the objection raised by the appellant  No. 1 be 

kindly  allowed  and  the  execution  proceeding  may  kindly  be 

quashed.

5. Appellant No.2 - Bishakha has also raised the same objection 

and also reiterated that the respondent has not claimed any right 

of possession in the original suit, still decree of possession has 

been passed which is ineffective and execution of such vague 

decree is not possible and would also pray for dismissing the 

execution proceeding and would also claim her share in the suit 

property.  

6. Learned trial Court vide its order dated 5-1-2022  has rejected 

the said objection and issued warrant of possession against the 

petitioner.  The  petitioner  being  aggrieved  with  the  order,  has 

preferred WP227 No. 35 of 2022 which has been decided on 10-

7-2023  (Annexure  A/2)  wherein  this  court  has  passed  the 

following order:-

“5.Taking  into  consideration  that  without  assigning  any 
reason  the  learned  Executing  Court  rejected  the 
objections  raised  any  the  respective  petitioners  jointly, 
the order passed by the Executing Court is hereby set 
aside to the extent it relates to the objections raised by 
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the petitioners  No.  3 and 4 and the matter  is remitted 
back  to  the  learned  Court  to  decide  the  objections  of 
petitioner Nos. 3 and 4 within a period of ten days from 
receipt of copy of this order”.

7. Learned Executing Court in pursuance of the direction given by 

this court has considered the objections and has taken note of 

the fact which has been reiterated in the objection, considered 

the reply submitted by the decree holder and thereafter it  has 

recorded its finding at  paragraphs 11 and 12 which reads as 

under.

^^11- dfM+dk 7 esa dFku fd;k gS fd x.ks’k chu us [kkrs dh 
yxHkx  lEiw.kZ  Hkwfe  dk  fodz;  vuqca/k  fd;k  gŜ  vFkkZr 
vkifRrdrkZ y{eh chu ds 'kiFk i= ds dFkuksa esa gh vkil esa 
fojks/kkHkkl gS] blds vfrfjDr vius izfrijh{k.k esa ;g Lohdkj 
fd;k gS fd ^bldk fookg xzke ljxaok fuoklh isze ckbZu ls 
gqvk Fkk tks fd vkt Hkh thfor gS vkSj bldk rykd Hkh ugha 
gqvk gŜ  vkSj izfrijh{k.k ds vafre dafMdk esa ;g Hkh Lohdkj 
fd;k gS fd ^geusa okn lEifRr ds Hkwfe Lokeh gd ds iV~Vs dh 
dHkh ekax ugha dh vkSj u gh gedks dHkh ,slk iV~Vk feykA bl 
izdkj bl vkifRrdrkZ y{eh chu ds U;k;ky; ds le{k fd;s 
x;s mijksDr dFkuksa ds lw{e ewY;kadu ls oknxzLr lEifRRk ds 
laca/k esa  bldh fLFkfr Li"V gks tkrh gS vkSj lkFk gh uohu 
lhekadu izfrosnu ds vk/kkj ij Hkh blds }kjk dh xbZ vkifRr 
vkSfpR;ghu  izrhr  gksrh  gS]  vr%  y{eh  chu  }kjk  dh  xbZ 
vkifRr@vkifRr vkosnu  vkbZ0,0  ua0  1@2019 fujLr fd;k 
tkrk gSA
12- blus Lohdkj fd;k dh oknHkwfe ls lacaf/kr jktLo vfHkys[kksa 
esa viuk ukekarj.k djkus gsrq blus vkosnu fn;k Fkk ijarq ckn 
esa okil ys fy;k Fkk] bl izdkj vkosnu okil ysus dk dksbZ 
dkj.k bl lk{kh@vkifRrdrkZ ds dFkuksa esa ugha vk;k gS tks fd 
okn Hkwfe ij bldk vf/kdkj gksus ds rF; dks lafnX/k djrk gSA 
;g Hkh voyksduh; gS fd izfrijh{k.k dh dafMdk 11 esa  bl 
lk{kh us Lohdkj fd;k gS fd Hkwfe Lokeh gd dk iV~Vk loZizFke 
x.ks’k] y[ku] irhjke ,oa rsrjh ds uke ls cuk Fkk vkSj o"kZ 
2004 esa rsrjh vkSj y[ku dh e`R;q gks tkus ds i’pkr~ jktLo 
vfHkys[kks esa dsoy x.ks’k chu ,oa irhjke dk uke 'ks"k FkkA bl 
izdkj bl vkifRrdrkZ  fo’kk[kk  mQZ  cslksdk  ds  U;k;ky; ds 
le{k fd;s x;s mijksDr dFkuksa ds lw{e ewY;kadu ls oknxzLr 
lEifRr ds laca/k esa bldk fLFkfr Li"V gks tkrh gS vkSj lkFk gh 
uohu lhekadu izfrosnu ds vk/kkj ij Hkh blds }kjk dh xbZ 
vkifRr  vkSfpR;ghu  izrhr  gksrh  gS]  vr%  fo’kk[kk  mQZ 
cslksdk  }kjk  dh  xbZ  vkifRr@vkifRr vkosnu  vkbZ0bZ0  ua0 
2@2019 fujLr fd;k tkrk gSA
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8. This order is being assailed by the appellants in this appeal and 

they have also prayed for  stay  of  the execution  proceedings. 

Learned  counsel  for  the  appellants  No.  3  &  4  would  further 

submit  that  they  are  running  the  school  in  the  suit  property, 

therefore,  if  the possession is not  granted to them, the future 

prospects   of  the  students  who  are  150  in  number  will  be 

adversely affected and the appellants will suffer irreparable loss, 

therefore, he would  pray for stay of the proceedings and also 

prays for quashing of the judgment passed by the learned trial 

court.  In support of their submissions, learned counsel for the 

appellants  has relied upon the decisions  of  Hon’ble  Supreme 

Court in the case of Sirdar K.B. Ramachandra Raj  Urs  (dead) 

through legal representatives vs. Sarah C URS and otherws 

reported in (2019) 10 SCC 343,  Maya Devi vs. Lalla Prasad, 

reported in (2015) 5 SCC 588 and Sarup Singh and another 

vs. Union of India and another, reported in (2011) 11 SCC 

198.

9. On the other hand, learned objector/respondent to demonstrate 

her  submissions  has  filed  reply  to  the  application  and  also 

submitted voluminous documents.  It  has been contended that 

the suit was filed on 18-11-2010 and decree was passed on 10-

12-2012 and more than ten years have been elapsed, but sill 

she  has  not  been  granted  the  fruits  of  decree  which  will  be 

frustrated the object of decree and would pray for rejection of the 

interim  application  filed  by  the  appellants.  It  has  also  been 

contended that the learned Executing Court has considered the 

entire objection raised by the appellants and after examination in 

detail,  considering  the  evidence  led  by  the  parties  and  after 

evaluating  the  evidence  brought  on  record  has  passed  the 

judgment. The judgment passed by the learned Executing Court 

is legal, justified and does not warrant any interference by this 

Court  and would  pray  for  dismissal  of  the  appeal  as  well  as 

application for stay. It has been further contended that learned 

trial court after considering each and every submission made by 

the parties has passed the well reasoned order which does not 

call for any interference by this court.  She has also filed copy of 
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the evidence adduced before the trial court wherein the present 

appellants have categorically admitted the factual matrix of the 

case  and  the  same  has  been  taken  into  consideration  while 

rejecting  the  objection.  The  respondent  to  substantiate  her 

submission has relied upon the judgment of Hon’ble Supreme 

Court in the case of  Kaushalya vs. Jodha Ram, reported in 

(2019) 20 SCC 277. It has been contended that the learned trial 

court after hearing the parties has rightly decided the objection 

which cannot be found faulty and prayed for rejection of the stay 

application.

10. I  have heard learned counsel  for the parties and perused the 

record of the case.

11. The  record  of  the  case  would  demonstrate  that  the  learned 

Executing Court  has recorded the evidence and has given its 

finding that names of Ganesh Been and Patiram were recorded 

in the revenue records but nowhere the name of Narayan Been 

was recorded. Learned trial court while rejecting the application 

has also taken note of demarcation report  which was done in 

pursuance of the direction given by the trial court wherein factual 

matrix  was  clarified.  Thus,  it  has  rejected  the  objection.  The 

witness Bisakha has also admitted that  one  Sitendra  Soni who 

is appellant  No.3 is running school in the said land, but learned 

counsel for the appellants has nowhere stated that what objector 

Sitendra  Soni  has  raised  any  objection  before  the  Executing 

Court regarding execution proceeding only appellants No. 1 & 2 

have taken objection.

12. Learned trial court while deciding the objection has considered 

the  evidence  adduced  by  the  appellants  No.  1  and  2  after 

appreciating the evidence. The learned trial court has rejected 

their objection with regard to objection raised by the appellant 

No.1.  Laxmi   Been as she has stated that the appellant has 

admitted  in  the  cross  examination  that  his  marriage  was 

solemnized with Prem Been who is still surviving and no divorce 

has been taken place and also admitted that  she has  never 

claimed any Patta of ownership lease and never received any 
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lease then only the Executing Court has rejected the objection. It 

is well settled position of law that unless and until the objectors 

have legal right over the suit land then only the objection can be 

considered, but in the present case, it is not in dispute that the 

lease was given to grand-father of Narayan Been and thereafter 

the  property  was  recorded  in  the  name  of  respondent  No.3-

Ganesh Been in the lease document, but no document was filed 

by the Objector No.1 & 2 that their names were also recorded in 

the lease. The record of the case would further demonstrate that 

the appellant No. 1 in the cross-examination has admitted that 

she has not applied for lease. 

13. The  trial court while deciding the objection raised by appellant 

No.  2-  Bishakha,  has  recorded  its  finding  that  the  name  of 

Ganesh  Been  and  Patiram  were  remained  and  Objector 

Bishakha in the cross examination has admitted that the lease of 

ownership was recorded in the name of Ganesh, Lakhan, and 

Nazri  and  it is stated that Lakhan was issue-less and she has 

also admitted that Tetri has one son and she has also admitted 

that  in  the year  2004 after  death  of  Tetri  and Lakhan,  in  the 

revenue record only the names of  Ganesh Been and Patiram 

were recorded.  She has also admitted that  she has not moved 

an application for regarding inclusion of her name in the lease. 

She  has  also  admitted  that  she  moved  an  application  for 

mutation, but subsequently she has withdrawn the same.

14. The  judgment  cited  by  learned  counsel  for  the  appellants  in 

Sirdar K.B. Ramachandra Raj URS (supra) deals with property 

inherited  after  death  of  female  Hindu  dying  intestate,  the 

agreement to sell restricted only to share inherited by executant 

and  plea  of  estoppel  not  applicable  in  absence  of  specific 

pleadings.  Maya Devi (supra) deals with attachment of property 

to satisfy decree: (1) against judgment-debtor who had no title 

therein or (2) against judgment-debtor transferor after property 

stood  transferred  by  such  genuine  registered  GPA 

sale/conveyance  to  transferee  and  held  that  such  property 

cannot  be  attached  as  it  was  not/is  no  longer  property  of 

transferor  judgment-debtor  and  the  Hon’ble  Supreme  Court 
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further  considered  the  objection  petition  against   attachment 

order by person claiming that property concerned did not belong 

to judgment-debtor at all, but was property of objector – duty of 

court to decide objections on merits and  has also held  that  the 

executing court is required to decide the objections filed against 

enforcement of decree with complete care and circumspection to 

avoid  any  injustice,  especially  if  an  objection  is  raised  to 

attachment  of  property  concerned  on  grounds  that  property 

concerned does not belong to judgment-debtor, and belongs to 

objector.   Similar view has been taken in  case of Sarup Singh 

and  another  (supra).  On  the  basis  of  this  legal  proposition, 

learned  counsel  for  the  appellants  would submit  that  the  trial 

court has committed illegality in not deciding the objection  and 

prayed  for  stay  of  the  execution  proceedings  before  the  trial 

court.

15. So far  as legal proposition in Maya Devi (supra) is concerned, it 

is  not  in  dispute  that  the  executing  court  has  to  decide  the 

objection raised by the person claiming over the property and he 

has  stated  that  the  entire  property  does  not   belong  to  the 

judgment debtor and they have also share in the property.

16. Hon’ble Supreme Court  in Civil Appeal  Nos… of 2023 (arising 

out of SLP © Nos, 12601-12602 of 2017 in case of Smt. Ved 

Kumari  (death  through  her  legal  representative)  Dr.  Vijay 

Agarwal  vs.  Municipal  Corporation  of  Delhi  through  its 

Commissioner   (decided on 24-8-2023) has held in para11, 15 

and 16 which reads as under.

“11.  In  “Brahmdeo  Chaudhary  vs.  Rishikesh  Prasad 
Jaiswal  &  Anr.”  (1997)  3  SCC  694,  this  Court  has 
observed  that  Order  XXI  of  the  CPC  lays  down  a 
complete  code  for  resolving  all  disputes  pertaining  to 
execution  of  the  decree  for  possession  obtained  by  a 
decree-holder and whose attempts at executing the said 
decree meet with rough weather. Referring to its earlier 
judgment in the matter of “Bhanwar Lal vs. Satyanarain” 
(1995) 1 SCC 6 this Court concluded thus: 
‘11.  In  view  of  the  aforesaid  settled  legal  position, 
therefore,  and  in  the  light  of  the  statutory  scheme 
discussed by us earlier it must be held that Respondent 1 
decree-holder's  application  dated  6-5-1991  praying  for 
issuance of warrant  for delivery of possession with the 

https://indiankanoon.org/doc/934849/
https://indiankanoon.org/doc/1203615/
https://indiankanoon.org/doc/1203615/
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aid  of  armed  force,  was  in  substance  for  removal  of 
obstruction  offered  by  the  appellant  and  others  under 
Order 21, Rule 97 CPC and had to be adjudicated upon 
as enjoined by Order 21, Rule 97, sub-rule (2) read with 
Order  21,  Rule  101  and  Order  21,  Rule  98.  In  this 
connection the Court  had also to  follow the procedure 
laid  down  by  Order  21,  Rule  105  which  enjoins  the 
executing court  to which an application is made under 
any of the foregoing rules of the order to fix a date of 
hearing of the application. As the executing court refused 
to adjudicate upon the obstruction and the claim of the 
appellant who obstructed to the execution proceedings it 
had clearly failed to exercise jurisdiction vested in it by 
law. The High Court in revision also committed the same 
error by taking the view that such an application was not 
maintainable. It is of course true as submitted by learned 
counsel  for  the  decree-holder  that  in  para  4  of  the 
judgment  under  appeal  the High  Court  has  noted  that 
there was some discrepancy about the khasra number. 
But these are passing observations. On the contrary in 
the  subsequent  paragraphs  of  the  judgment  the  High 
Court  has clearly  held  that  such an application  by the 
objector was not maintainable and his only remedy was 
to  move an application  under  Order  21,  Rule  99  after 
handing over possession and consideration of objection 
to delivery of possession by a stranger to the decree at 
any earlier stage was premature.  It must, therefore,  be 
held that neither the executing court nor the High Court in 
revision  had  considered  the  objection  of  the  appellant 
against execution on merits. Consequently the impugned 
judgment of the High Court as well as the order of the of 
1990 dated 15-2-1996 are quashed and set aside and 
proceedings  are  remanded  to  the  Court  of  Munsif  II, 
Munger  to  re-decide  the  application  of  Respondent  1 
decree-holder  dated  6-5-1991  by  treating  it  to  be  one 
under Order 21, Rule 97 for removal of obstruction of the 
appellant and after hearing the decree- holder as well as 
the appellant to adjudicate the claim of the appellant and 
to pass appropriate orders under Order 21, Rule 97, sub-
rule  (2)  CPC  read  with  Order  21,  Rule  98  CPC  as 
indicated in the earlier part of this judgment.’ 
15. In view of the settled legal position, as noted (supra), 
it was the duty of the Executing Court to issue warrant of 
possession for effecting physical delivery of the suit land 
to the decree-holder in terms of  suit  schedule property 
and if  any resistance is offered by any stranger to the 
decree,  the  same  be  adjudicated  upon  in  accordance 
with  Rules  97  to  101  of  Order  XXI  of  the  CPC.  The 
Executing Court could not have dismissed the execution 
petition by treating the decree to be inexecutable merely 
on the basis that the decree-holder has lost possession 
to a third party/encroacher. If this is allowed to happen, 
every  judgment-debtor  who  is  in  possession  of  the 
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immovable property till the decree is passed, shall hand 
over  possession  to  a  third  party  to  defeat  the decree-
holder’s  right  and  entitlement  to  enjoy  the  fruits  of 
litigation and this may continue indefinitely and no decree 
for immovable property can be executed. 
16. In the result, the appeals succeed and are allowed. 
Accordingly, the judgment and orders dated 07.04.2016 
and 04.11.2016 passed in C.R.P No. 152 of 2012 and 
R.P No. 487 of 2016 respectively by the High Court of 
Delhi  and  the  order  of  the  Executing  Court  dated 
11.09.2012  are  set  aside  and  the  Executing  Court  is 
directed  to  execute  the decree by effecting delivery  of 
physical  vacant  possession  to  the  appellant/decree- 
holder  in  accordance  with  the  provisions  contained  in 
Order XXI CPC. The parties shall bear their own costs”.

17. In  the  light  of  the  aforesaid  legal  position  of  law  and   also 

considering  the  fact  that  the  learned  Executing  Court  has 

assigned  reason  while  rejecting  the  objection  raised  by  the 

appellants, particularly the evidence by the appellants No. 1 and 

2 and has rightly rejected the objection  which is well reasoned 

and   therefore,  prayer  for  staying  the  execution  proceedings 

deserves to be dismissed. 

18. Accordingly,  I.A.No.1 which an application for grant of interim 

relief is rejected.

19. List this case on 3rd November, 2023 for final disposal in motion 

hearing list.

Sd/-

(Narendra Kumar Vyas)
Judge

Raju


