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1 - Kamlesh Kumar Thakur S/o Late M.S. Thakur, Aged About 46 Years
Posted as District Fire Brigade Officer, Bilaspur, Tahsil & District Bilaspur,
Chhattisgarh.

... Petitioner(s)

Versus

1 - State of Chhattisgarh, Through Secretary, Department of Police,
Mantralaya Mahanadi Bhawan, Police Station - Rakhi, Nawa Raipur
Chhattisgarh.
2 - State of Chhattisgarh Through Its Secretary Department of Personnel,
Administrative Reforms And Training, Mantralaya, Nawa Raipur Chhattisgarh.
3 - Public Service Commission, Shankar Nagar Road, Bhagat Singh Square,
Raipur, 492001.
4 - The Director General of Police, Police Head Quarter, Nawa Raipur

Chhattisgarh.
... Respondent(s)
(Cause-title taken from Case Information System)
For Petitioner : Shri Goutam Khetrapal, Advocate.
For Respondent/State Shri P.K. Bhaduri, Dy. Advocate General.
For Respondent No.3 Dr. Sudeep Agrawal, Advocate.

Hon'ble Shri Justice Ramesh Sinha, CJ

Hon’ble Shri Justice Ravindra Kumar Agrawal, J
Order on Board

14.07.2026
Per, Ramesh Sinha, CJ.

1 The petitioner has filed the present writ petition under Article 226 of the

Constitution of India, seeking following reliefs:
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“10.1 That this Hon'ble Court may kindly be pleased to set-
aside/quash the circular dated 02/05/1990 which is contrary to
the Chhattisgarh Police Executive (Gazette Service Recruitment
and Promotion) Rules, 2005.

10.2 That, this Hon'ble Court may kindly be pleased to hold and
declare the circular dated 02/05/1990 as unconstitutional
(Annexure-P-5) and violative of fundamental rights, thus ultra-
vires to the Constitution of India in the interest of justice.

10.3 That, this Hon'ble Court may kindly be pleased to direct the
respondent authorities to call for the Annual Confidential Reports
(ACRs) of the petitioner, place the same before the Departmental
Promotion Committee (DPC), as and when meeting of the DPC
convened; and consider the case of the petitioner for promotion
to the post of Deputy Superintendent of Police (DySP), as per
the gradation list dated 28/5/2021 wherein his name finds place
at S.No. 19.

10.4 That any other relief/order which this Hon'ble Court may
deem fit and proper and just in the facts and circumstances of
the case including award of the cost of the petition may kindly be

granted in the light of the equity, justice and good conscience.”

Learned counsel for the petitioner would submit that the petitioner was
appointed on 16.08.2000 to the of Sub Inspector in Police Department
and posted at Fire Brigade, Bilaspur. Vide order dated 14.05.2007 he
was promoted to the post of Town Inspector along with 58 other police
personnel on the ground of bravery. A gradation list was also published
by the Police Headquarter, Nawa Raipur on 28.05.2021 in which the
name of petitioner was at serial No.19. The petitioner was working with
utmost sincerity and received excellent remark in his ACR. According
to Chhattisgarh Police Executive (Gazetted Service Recruitment and
Promotion) Rules, 2005 (in short, the Rules, 2005), the next

promotional post of Town Inspector is the Deputy Superintendent of
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Police (in short, DSP). There was 56 vacant posts of DSP available
with the department and promotion of petitioner was due for which a
meeting of Departmental Promotion Committee (in short, DPC) was to
be convened. The Police Headquarter, Nawa Raipur, called ACRs of 12
candidates on 14.07.2021. Name of those 12 candidates are below the
name of petitioner in the gradation list. Despite seniority in the said
gradation list, the name of the petitioner was not considered for
promotion to the post of DSP. The petitioner came to know that there is
an order of punishment in a Departmental Engiury against him and as
per circular dated 02.05.1990, the petitioner is not entitled for
promotion due to punishment in the Department Enquiry and therefore
the name of the petitioner was not recommended for promotion in the
said DPC. The petitioner was facing Department Enquiry for the charge
of violation of regulation No.580 and 64(2) of the Police Regulations
with the charge that having knowledge of culprit in crime related to
theft, abusing his powers as Town Inspector, had let the culprit walk out
freely. In the Departmental Enquiry a punishment order was passed
against the petitioner with effect of stoppage of annual increment with
cumulative effect. The petitioner had already filed an appeal before the
appellate authority which was pending consideration. He would further
submit that as per clause-2 of circular dated 02.05.1990, it has been
provided that if a government employee has been awarded a
punishment in a departmental enquiry, then he should not be
considered for the promotion during the time of punishment imposed
against him. Rule 14 & 15 of Rules, 2005 governs the rules for

promotion on the post of DSP and seniority is the requisite condition.
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The candidature of the petitioner for promotion does not depend upon
the recommendation of the DPC, but it should be from the seniority and
therefore depriving the petitioner for promotion to the post of DSP is
arbitrary and is violative of his legal right of promotion. Therefore, he
challenged the circular dated 02.05.1990 and claimed promotion to the
post of DSP as per gradation list dated 28.05.2021.
On the other hand, learned counsel for the State opposes the
submissions made by the counsel for the petitioner and would submit
that challenge of the petitioner to the circular dated 02.05.1990 is
misconceived and based on an incomplete reading of circular. The said
circular do not completely debar the petitioner from his promotion. It is
only restricted up to the period for which the punishment is effected.
After completion of DPC, a fresh DPC is to be convened for fresh
consideration of the subsequent batch of candidates for their
promotion. The petitioner has not disclosed the entire facts of his
service career as he was imposed various major and minor penalties
during his service career. The petitioner was initially appointed on
06.08.2000 and promoted on the post of Inspector on 15.05.2007. In
between 2016 to 2020 the petitioner was punished for 16 major
punishments and 27 minor punishments. In the year, 2017, he was
punished with stoppage of increment for one year. The said stoppage
of increment was with non cumulative effect as a result of departmental
enquiry and the said punishment was imposed against him on
30.12.2020.

The circular dated 02.05.1990 provides that the person who has

been punished in departmental enquiry, his promotion cannot be
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considered for the period under which the punishment was operative.
The petitioner relied upon circular, however, the said circular cannot
over right the Rules. Rules, 2005 does not restrict the applicability of
the provisions of Chhattisgarh State (Civil Services) Promotion Rules,
2003 framed by the State Government which relates to determination
of the basis for promotion on the public services and posts relates to
reservation in favour of Scheduled Castes and Scheduled Tribes. He
would further submit that rule 16 of Rules, 2005 empowered the DPC
to prepare a list of persons who are found eligible for promotion. The
criteria for promotion was merit-cum-seniority. After considering the
ACRs of last five years, the candidates were to be considered for
promotion. During currency of punishment the employee can validly be
deprived from consideration of promotion and the circular dated
02.05.1990 itself reflect that the candidature is restricted to those
candidates whose cases were either to be considered for punishment
or in the currency of punishment. The restriction has only been made
to honour the punishment made to the employee.

In the present case the petitioner was inflicted with punishment
on 31.12.2020 and at the time when gradation list published, his
punishment was in currency. Therefore, the candidature of the
petitioner was not considered for promotion. The petitioner could not
demonstrate any arbitrariness or malafide action not to consider him
for promotion and therefore the petition is liable to be dismissed.

We have heard the counsel for the parties and perused the documents

annexed with the petition.
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5 Before entering into consideration of the case, it is necessary here to
notice the relevant provisions of rule 15 of Rules, 2005, which reads as
under:

“15. CONDITIONS OF ELIGIBILITY FOR PROMOTION OF
INSP. TO DEPUTY SUPERINTENDENT OF POLICE :-

(1) Without prejudice to the generality of the provisions of
Chhattisgarh State Civil Service (Promotion) Rules. 2003 the
procedure for making promotions, shall be in accordance with
these rules only. The procedure for promotions are laid down in
the Rules 16 to 19.

(2) The Committee shall consider all the cases of those persons,
who have fulfill the minimum qualifying service on the post/posts
or the post declared to its equivalent by the Government as
mentioned in Col. No. 2 of Schedule-1V or substitute completes
the minimum qualifying service as mentioned in Col. No.4 of
Schedule-IV as on 1st January of that corresponding year and
who comes in the zone of consideration.

Explanation:- Eligibility for promotion and Procedure of
Calculation of Qualifying Service:-The year in which
Departmental Promotion Committee/Screening Committee hold
its meeting shall calculate the minimum qualifying service of the
Public Servants till the 1st January of DPC year from the
Calendar year in which the public servant attained the
post/feeder channel and not from the date of promotion.

(3) (a) There shall be no Zone of Consideration for all the
categories, if the promotions are given except unqualified
persons on the basis of their seniority or Seniority-cum-fitness
principle. For this purpose the number of vacant posts shall be
calculated according to the existing vacancies in all the feeder
channel including the number of anticipated vacancies by
retirement in coming one yeatr.

(b). In addition to the vacancies mentioned in sub rule (3)(a), for

filing up the previous unexpected vacancies, the zone of



7

consideration shall be extended suitably by increasing two public
servants or 25 percent of the select list which is more.
(4.) The promotion shall be given in accordance with the

Reservation Roster prescribed by the Government.”
Since the petitioner has challenged the circular dated 02.05.1990
which debars him for promotion on the ground of punishment imposed
upon him in the department enquiry, and therefore, clause-4 of the said
circular dated 02.05.1990 is also necessary to reproduce here, which

reads as under:

“4. foerme Ficel & uiem | @IS I T 81, 99 S 9 Fifed [a
fcer go: TRITR oy STt €:-

(1) faurir ueefa Iffa &t Sob & Ty axfed Quriy StrETfad
it S fFctem & St b Jad & 7T N diede ot 5
T T8 R & R yered S RUfG § & I S@fe Hefed
DR e 1 fAri g 5 guiaar Qs h 91 T 8 a1 SqD!
fciem quiuur SR 7T R . I} O NIRRT Jad B fariy
STTe & RIS PIS AT S T8 81 1 S Uar=Ifd o =T e 8.

Ale - fauria ST o1 aRome Heferd UaRor & dedl Ud Ia%y R a1 a
"oMfET 7 &1 81 TfeT & fR Qgfe @t fvrfta g &t aRkfoifa
AT & WY H BN T8I BT AT Tl I8 "SUS" bl YRATST H &I
31T, IR AR feet gaeon & favrit Sia & Sag qIhIT Jad B
frarir ST & gRUT TqRey Farat ST & SR G Sl & o 5k
foig 71 arfard 8 o fafka uiftieRY S+ uRfefaat vd erut @1 wue
S R O SR R FEfd IIDHIT Jaad H SGb [96g I @l
it Stiar & daet aares <A1 8 SfId Ud gty = T &

Fefed fafed ofereR! "adaH &1 HfAT U (ST Idd H S
el B) U Y9 P TR dRd TN SUIHGIR odEr 6l
IRIEIIAT Ud BHRUN BT NETIT BT TAT b YR R I8 Ig feepy
fYepterT fo Feferd amadhia g quieunr Qe 6 aRkfer § arrdr §

eIy I Uy<r=Id fhar ST a1f@e a7 a8 qoReuvr SIves el 8 g9fely
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7 Perusal of clause 4(1) of the circular dated 02.05.1990 would clearly
state that if any government servant is being punished in departmental
enquiry, he is not entitled for promotion. Rules 15 to 19 prescribe the
procedure for promotion and preparation of the select list. However, the
Rules do not deal with the consequences of a departmental
punishment or consideration for promotion. The field is therefore,
supplemented by the executive instructions contained in the circular
dated 02.05.1990. Sub-rule (1) of rule 15 of The Rules, 2005 provides
“without prejudice to the generality of the provisions of Chhattisgarh
State Civil Services (Promotion) Rules, 2003” and thereby the
applicability of general promotion rules of 2003 has been preserved
and thus, as per the circular dated 02.05.1990 when it is provided that
the candidate who have been punished in departmental enquiry cannot
be considered for promotion, cannot be said to be a new
disqualification under the Rules, 2005.

8 The petitioner could not dispute that on 31.12.2020 he was punished
with stoppage of one increment with non cumulative effect and as per
the document Annexure R/1 which is the service record of the
petitioner, he was not entitled for consideration of his promotion in the
DPC which was held in the year, 2021 and at that time his punishment
order dated 31.12.2020 was in currency. Rule 16 of The Rules, 2005
provides preparation of list of suitable candidates for the post of DSP
and the list so prepared shall be reviewed and revised every year.
Merely because the statutory appeal against the punishment order was
pending, did not render the punishment inoperative. In the absence of

any order staying or setting aside the punishment, the respondents
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were justified in treating the punishment operative on the date of
consideration by the DPC.

Sub clause-2 of Clause-4 of the circular dated 02.05.1990 provides
that the candidature of the candidates who have been punished and
their candidature was not considered during currency of their
punishment, are to be considered for promotion in the next DPC so
that they may not suffer for stoppage of their promotional avenue for a
long period. Sub-clause (2) of clause-4 of the Circular dated
02.05.1990 reads as under:

“(2) friir ge=fa Affd gRT IR &Y 72 99+ it (39er) 9T 8 &
arrett faurit uerafa IfAfa $i dow ifders smnfaig 6t se oy
farriiar ST # 7g oY T dTet QTRIhIT Herehi bl S8l ol 3Td T b
TS & JTaER I §fod 8 & S1fafReh 3iR 3refid gus 7 9rM us.”

Thus, when the circular dated 02.05.1990 itself provides that restriction

for consideration of the candidates who have been punished in
departmental enquiry only up to currency of their punishment and their
candidature will again be considered in the next DPC after completion
of their punishment and admittedly the punishment of the petitioner
was in currency at the time when DPC was convened in the year,
2021, it cannot be said that the petitioner is arbitrarily deprived for
consideration of his promotion to the post of DSP.

So far as the challenge to the constitutional validity of the circular dated
02.05.1990 is concerned, the same is devoid of merit. A subordinate
executive instruction can be declared ultra vires only when it is shown
to be inconsistent with the statutory rules, contrary to any constitutional
or statutory provision, or manifestly arbitrary so as to offend Articles 14

and 16 of the Constitution. The petitioner has failed to demonstrate any
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such inconsistency. On the contrary, Rule 15(1) of the Chhattisgarh
Police Executive (Gazetted Service Recruitment and Promotion) Rules,
2005 expressly provides that, without prejudice to the generality of the
provisions of the Chhattisgarh State Civil Services (Promotion) Rules,
2003, the procedure for promotion shall be governed by the Rules,
2005. The impugned circular merely supplements the procedure for
considering employees who are either facing departmental
proceedings or have been meted out punishment and does not create
any independent disqualification dehors the statutory rules.

In Union of India v. K.V. Jankiraman, (1991) 4 SCC 109, the Hon’ble
Supreme Court recognized that the employer is entitled to withhold or
defer the promotion of an employee whose conduct is under a cloud on
account of disciplinary proceedings and that an employee has no
vested right to promotion, but only a right to be considered in
accordance with the applicable rules and instructions. After
punishment, the employee cannot claim retrospective promotion during
the period of punishment operated. Once disciplinary proceedings
culminate in the imposition of punishment, the employee cannot claim
the same treatment as an employee who has been exonerated. The
underlying principle is that promotion to a higher post necessarily
involves assessment of the suitability and service record of the
employee. Therefore, an executive instruction providing that an
employee undergoing the currency of punishment shall not be
promoted cannot, by itself, be said to be arbitrary or violative of Articles
14 and 16 of the Constitution, particularly when it seeks to preserve

administrative discipline and efficiency in public service.
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In the present case, it is not disputed that the petitioner was inflicted
with the punishment of stoppage of one annual increment by order
dated 31.12.2020 and that such punishment was operative when the
Departmental Promotion Committee met in the year 2021. The
impugned circular only postpones consideration of promotion during
the currency of the punishment. Significantly, Clause 4(2) of the circular
mandates that immediately after the existing select panel expires, the
next Departmental Promotion Committee shall be convened so that an
employee who has suffered only a minor punishment is not deprived of
promotional opportunity for an unduly long period. Thus, the circular
neither permanently debars the petitioner from promotion nor
extinguishes his right to be considered. It merely regulates the stage at
which such consideration would take place. The petitioner has only a
right to be considered for promotion in accordance with the applicable
Rules and executive instructions and not a vested right to promotion
merely on the basis of his placement in the gradation list.

In view of the aforesaid, the petitioner has failed to establish that the
circular dated 02.05.1990 is inconsistent with the Rules, 2005 or that it
infringes any constitutional guarantee. Rather, the circular
harmoniously operates with the statutory Rules by laying down the
manner in which the suitability of employees undergoing disciplinary
proceedings or suffering punishment is to be considered by the
Departmental Promotion Committee. Since the restriction imposed is
temporary, founded on a rational classification, and has a direct nexus
with maintaining discipline and integrity in public service, it cannot be

characterized as arbitrary, unreasonable or ultra vires the Constitution.
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Consequently, the challenge to the validity of the circular dated
02.05.1990 deserves to be rejected.

In so far as the prayer seeking a direction to the respondents to call for
the petitioner's ACRs, place the same before the Departmental
Promotion Committee and consider his case for promotion to the post
of Deputy Superintendent of Police is concerned, the same also cannot
be granted. As discussed hereinabove, on the date when DPC was
convened in the year 2021, the punishment imposed upon the
petitioner was admittedly in currency and, in terms of the circular dated
02.05.1990, he was not eligible for consideration for promotion during
the subsistence of the said punishment. Since the action of the
respondents in not placing the petitioner's case before the DPC has
been found to be in accordance with the applicable Rules and the
circular governing the field, no mandamus can be issued directing
consideration of his case in the said DPC. However, it is observed that
the petitioner's non-consideration in the DPC held during the currency
of the punishment shall not deprive him of his entitlement to be
considered for promotion in the subsequent Departmental Promotion
Committee after the currency of the punishment is over, in accordance
with the applicable Rules, the circular dated 02.05.1990 and his inter
se seniority, subject to his otherwise fulfilling the prescribed eligibility
conditions.

In view of the foregoing discussion, this Court finds no merit in the
challenge laid to the circular dated 02.05.1990 or in the grievance
raised by the petitioner regarding his non-consideration for promotion

to the post of Deputy Superintendent of Police in the Departmental
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Promotion Committee held in the year 2021. The action of the
respondents is in consonance with the applicable statutory Rules as
well as the executive instructions governing the field and does not
suffer from any arbitrariness, illegality or constitutional infirmity
warranting interference in exercise of writ jurisdiction under Article 226
of the Constitution of India.

Consequently, the writ petition, being devoid of merits, deserves to be
and is hereby dismissed. No order as to costs.

Pending interlocutory application(s), if any, shall also stand disposed

of.
Sd/- Sd/-
(Ravindra Kumar Agrawal) (Ramesh Sinha)
Judge Chief Justice
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