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HIGH COURT OF CHHATTISGARH AT BILASPUR

s

FA No. 88 of 2022

Arising out of judgment and decree dated 12.04.2022 passed
in Civil Suit No. 7A/2015 by the 3" Additional District Judge,

Bastar, at Jagdalpur, Chhattisgarh.]

1. Ramshankar Rao S/o Late V. Suryanarayan Rao, aged about
71 years, R/o Balaji Ward, Jagdalpur, Tehsil Jagdalpur,
District Bastar, Chhattisgarh.

2. Vijay Kumar Rao S/o Late V. Suryanarayan Rao, aged about
67 years, R/o Balaji Ward, Jagdalpur, Tehsil Jagdalpur,
District Bastar, Chhattisgarh.

... Appellants/Defendants

versus

e Nandlal Occhwani S/o Hungraj Occhwani, aged about 71
years, R/o Sun City, Lalbag, Jagdalpur, District Bastar,
Chhattisgarh.

... Respondent/Plaintiff

For Appellants :- Mr. Manoj Paranjpe, Senior Advocate,
with Ms. Shivangi Agrawal, Advocate.

For Respondent :- Mr. Varun Sharma, Advocate.
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Division Bench

Hon'ble Shri Justice Sanjay K. Agrawal &

Hon'ble Shri Justice Deepak Kumar Tiwari

Judgment On Board
(08.08.2025)

Sanjay K. Agrawal, J
1. Invoking Civil Appellate Jurisdiction of this Court under

Section 96 of the Civil Procedure Code (for brevity “CPC”) the
appellants herein/defendants, who are brothers, have filed
this appeal calling in question the legality, validity, and
correctness of judgment and decree dated 12.04.2022 passed
by the 3™ Additional District Judge, Bastar at Jagdalpur,
Chhattisgarh (hereinafter called as ‘trial Court’) by which the
plaintiff’s suit for specific performance of contract and
permanent injunction has been decreed and the trial Court
has directed the defendants to execute the sale deed in favour
of the plaintiff within six months from the date of judgment.

(Parties hereinafter will be referred as per the ranking given and

status shown in the suit before the trial Court)

Brief facts:-

2. The respondent/plaintiff Nanadlal Ochhwani filed a suit for
specific performance of contract and permanent injunction

stating inter alia that the suit land bearing Sheet No.93, Plot
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No.52/1 of the area 2116 sq.ft. is recorded in the name of the
defendants and out of which the defendants have offered and
proposed to sell 911.76 sq.ft. of land along with the structure
standing therein as per map shown in the plaint Schedule A,
which ultimately plaintiff agreed to purchase on 28" March,
2013 for a sale consideration amount of X15,90,000/- and
gave two cheques each of 35,00,000/- and registered
agreement to sale was executed between them on 28.03.2013
vide Ex.P/1. It was agreed between the parties that
defendants will provide the Nazul records, maintenance
Khasara and 22 points report to the plaintiff and thereafter
demarcation will be done and within six months from that
date sale deed will be executed by the defendants in favour of
the plaintiff. In furtherance of the said agreement, out of
011.76 sq.ft., 600 sq.ft. with whole structure standing therein,
the possession of the suit property was handed over to the
plaintiff and till then the plaintiff is the possession holder of
the suit land. It was further pleaded that the plaintiff from
the beginning was ready and willing to perform his part of
contract for making payment of the remaining amount of sale
consideration and for execution of sale deed and, therefore,
after 28.03.2013, the plaintiff contacted the defendants

several times for providing necessary Nazul records and
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getting the demarcation done, but the defendants always

avoided it and could not execute the sale deed.

. In para 7 of the plaint it was also pleaded by the plaintiff that
the plaintiff has been ready and willing to perform his part of
contract and it was further pleaded that on coming to know
that the defendants are trying to alienate the suit property
somewhere else, issued legal notice dated 21.05.2015 vide
Ex.P/4 of which the postal receipt acknowledgment is Ex.P/5,
requesting them to perform their part of contract. However,
despite receiving the said legal notice, they did not perform
their part of contract leading to filing of suit on 09.11.2015 for
execution of sale deed; for possession of 311.76 sq.ft. of the
land and for permanent injunction restraining further

alienation.

. The appellants herein/defendants filed their written
statement pleading inter alia that the registered agreement to
sale Ex.P/2 is not the ideal agreement to sale, it was executed
for security of loan which the defendants have taken for
construction of house and for other works @ 1% per annum
and, therefore, the same is void and illegal. As such, the suit

deserves to be dismissed.
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Issues and findings therein:-
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5. The trial Court in paragraph No.7 of its judgment has framed

as many as 9 issues and answered accordingly, which states as

under:-

CIGRESE

o1

T 918} IE-TIST WA Ho 52/1 &% 2116
Fiifhe (Wa= Ifed) & I 311fh &%l 911.76
Fpe I & i, It & uar § Fsuried dsfigd
faspa ergey U fHid 28/03/2013 & TRUTAT o
dfder & e greq 2g fIesa v &1 usiv
FHRIqEl fsued 7g S uem 5 S &t
JTfeHRY & ?

02

FT gfcrereir gRT fdha ey uF  faHTeh
28/03/2013 & URUTEH H Iy § & it dl
600 TIfhe Y TR PHell TS T /a7 § 2

" EETTOT"

03

T Tt UfaTEToT & e g et H e
JIE-Tuel B 3 fhddl 3T o fddl +ftf TR
BT TR/ 3TART UR A T B TR fFerms
UTH == T TfABRNT & ?

SIS IS .-
aﬁ%"anﬁ:
efdfd g grer
P T IR

8,00,000/- ®H UfdfodHo o1 ®I AU G &
faarg 8g 9T AHM 9 & oy e uftfodo o2
DI 3 FTHRT TAT TR, Soxd] D gfel U Hepl
M & ol It & o ufrerd A1id &) 9 SR
fory or ?

PN Geeft fopedt
UhR b IR
T fufag fear
ST B
04 | T I1&T GRT USitepd ey 3rgae U faiies 28|  "yHTO"
< 2013 & U9 §  UREENOT @l
P 10,00,000/ - Ufcithed A YT &1 AT 2
05 |1 U@ gRT ddfdes ®U I gt ¥ "yHIog T8
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06 |7 UfTaTERTor gRT a1t & uar A usfigd fawsa|  wHToR e
ey U= &A1 28/03/2013 @ IUR T ™I
THH B GRET F TGl H URTATETT R RIS
IR BT ITIN ot g fafafaog fFearfea faan
TIT, ST URY ¥ 9T U4 31de § ?

07 | HIT I dTe 39 IR & anfeld a=nfapr §|  "yaETora”
g7

08 |1 g5 Irafaarfad & ? oo ARl
09 | TR Tg T ? Aoy Y Bisar
34 & IIER

Finding of the trial Court:-

. The trial Court upon appreciating oral and documentary
evidence available on record held that there is a registered,
valid and concluded contract between the parties for sale and
purchase of the property vide Ex.P/1 and in pursuance of the
agreement to sale deed dated 28.03.2013, possession of 600
sq.ft. land has also been delivered by defendant No.1 to
plaintiff and the plaintiff has paid %10,00,000/- to the
defendant on 28.03.2013 through two cheques and though
the issue was not framed, but in paragraph No.22 of the
judgment the trial Court has recorded a finding that the
plaintiff is always ready and has been ready to perform his

part of contract. Against the said judgment of the trial Court
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the instant first appeal has been filed under Section 96 of the

CPC.

Submissions of the parties:-

. Mr. Manoj Paranjpe, learned counsel for the
appellants/defendants, would submit that the trial Court has
committed grave legal error in granting decree for specific
performance of contract and permanent injunction as the
plaintiff did not plead that he is ready and has been ready to
perform his part of contract as required under Section 16(c)
read with Explanation (ii) of the Specific Relief Act, 1963 (for
brevity “Act of 1963”) as unamended prior to 01.10.2018. He
would further submit that the plaintiff has also failed to
establish that he had sufficient funds or was in a position to
raise funds in time to discharge his obligations as per contract
and the second part i.e. his willingness has also not been
established as after the agreement to sale deed dated
28.03.2013 (Ex.P/2) for the first time after period of two
years, the legal notice was issued on 21.05.2015 (Ex.P/4) and
thereafter the suit was filed on 09.11.2015 and for the
period of two years, the plaintiff had not shown his
willingness to perform his part of contract and even no

evidence has been brought on record by the plaintiff,
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however, though the suit was within the period of limitation
but there is a long and unexplained delay in filing the suit
which disentitles the plaintiff to get the equitable relief of
specific performance of contract and, as such, the impugned

decree and judgment be set aside and the appeal be granted.

8. Mr. Varun Sharma, learned counsel for the
respondent/plaintiff, would submit that the defendants after
getting the money started delaying in official process
including demarcation, collection of documents and despite
several efforts attempted by the plaintiff, defendants are
delaying the registration of sale deed. He would also submit
that on account of price escalation, the defendants did not
execute the sale deed and the relief being discretionary relief
same has rightly been granted in favour of the plaintiff. He
would rely upon the decision of the Supreme Court in the
matter of Kamal Kumar v. Premlata Joshi & Ors.’;

Beemaneni Maha Lakshmi v. Gangumla Appa Rao?

and lastly rely upon the decision of this Court in the matter of

Bhagchand Jain v. Parwati Sharma? in support of his

submission.

1 (2019) 3 SCC 704

2 (2019) 6 SCC 233
3 2022 SCC Online Chh 1693
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9. We have heard learned counsel for the parties, considered
their rival submissions made herein above and gone through

the records meticulously.

Discussion and analysis:-

10. In order to consider the plea raised at the Bar, it would be
appropriate to notice Section 16(c) along with Explanation (ii)
of the Act of 1963, which bars the specific performance of a
contract in favour of the plaintiff. Section 16(c) along with
Explanation (ii) prior to its amendment dated 01.10.2018,

states as under:-

“16. Personal bars to relief. — Specific performance
of a contract cannot be enforced in favour of person —

(a) and (b)

(¢) who fails to aver and prove that he has performed
or has always been ready and willing to perform the
essential terms of the contract which are to be
performed by him, other than terms the performance
of which has been prevented or waived by the
defendant.

Explanation. — For the purpose of clause (c), —
(i) xxx XXX XXX
(ii)) the plaintiff must aver performance of, or

readiness and willingness to perform, the contract
according to its true construction.”

11. Section 16(c) along with Explanation (ii) suffered

amendment w.e.f. 01.10.2018. In the amendment word
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“aver” has been deleted. Section 16(c) along with Explanation

(i1) after amendment, states as under:-

“16. Personal bars to relief. - Specific
performance of a contract cannot be enforced in
favour of person —

(a) and (b)

(¢) who fails to prove that he has performed or has
always been ready and willing to perform the essential
terms of the contract which are to be performed by
him, other than terms the performance of which has
been prevented or waived by the defendant.

Explanation. — For the purpose of clause (¢), —
(1) xxx XXX XXX
(ii) the plaintiff must prove performance of, or

readiness and willingness to perform, the contract
according to its true construction.”

12.The amended Section 16(c) and Explanation (ii) of the Act of
1963 came to be considered by the Supreme Court in the

matter of C. Haridasan v. Anappath Parakkattu

Vasudeva Kurup and Others? in which it has been held

that the deletion of words “who fails to aver” in Section 16 of
the Act of 1963 does not bring about any real change in

position of law as it stood prior to the amendment.

13. Thus, in terms of Section 16(c) read with Explanation (ii) as

unamended in a suit for specific performance of a contract,

4

AIR 2023 SC (Civil) 949; AIR Online 2023 SC 64
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the plaintiff should not only plead and prove the terms of the
contract, but also plead and prove his readiness and
willingness to perform his obligations under the contract, in

terms of the contract.

14. Forms 47 and 48 of Appendix A of the CPC prescribe the
manner in which the averments are required to be made by
the plaintiff. For ready reference Forms 47 and 48 of

Appendix A of the CPC have been reproduced as under:-

No. 47
SPECIFIC PERFORMANCE (No.1)
A. B., the above—named plaintiff, states as follows:—

1. By an agreement dated the ......... day of ........ and
signed by the defendant, he contracted to buy of [or sell to]
the plaintiff certain immovable property therein described
and referred to, for the sum of ...... rupees.

2. The plaintiff has applied to the defendant
specifically to perform the agreement on is part, but the
defendant has not done so.

3. The plaintiff has been and still is ready and
willing specifically to perform the agreement on his part of
which the defendant has had notice.

[As in paras 4 and 5 of Form No.1.]

6.  The plaintiff claims that the Court will order the
defendant specifically to perform the agreement and to do all
acts necessary to put the plaintiff in full possession of the
said property [or to accept a transfer and possession of the
said property] and to pay the costs of the suit.

No. 48
SPECIFIC PERFORMANCE (No0.2)
A. B., the above — named plaintiff, states as follows :—
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1. On the ......... day of ....... 19...../20....... , the plaintiff
and defendant entered into an agreement, in writing, and
the original document is hereto annexed. The defendant,
was absolutely entitled to the immovable property described
in the agreement.

2. On the ........ day of ....... 19.... /20......, the plaintiff
tendered ......... rupees to the defendant, and demanded a
transfer of the said property by a sufficient instrument.

3. On the ...... day of ........ 19..... /20...., the plaintiff
again demanded such transfer. [Or the defendant refused to
transfer the same to the plaintiff.]

4.  The defendant has not executed any instrument
of transfer.

5. The plaintiff is still ready and willing to pay the
purchase—money of the said property to the defendants

[As in paras 4 and 5 of Form No.1.]

8.  The plaintiff claims—

(1) that the defendant transfers the said property
to the plaintiff by a sufficient instrument
[following the terms of the agreement];

(2) ...... rupees compensation for withholding the

15. The mandatory provisions of Section 16(c) of the Act of 1963
came up for consideration before the Supreme Court in the

matter of QOuseph Varghese v. Joseph Aley® in which

their Lordships of the Supreme Court have held that a suit for
specific performance has to conform to the requirement
prescribed in Forms 47 & 48 of the 1** Schedule in the CPC

and observed as under:-

“Q. ......... The plaintiff did not plead either in the plaint
or at any subsequent stage that he was ready and
willing to perform the agreement pleaded in the

5 (1969) 2 SCC 539
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written statement of defendant. A suit for specific
performance has to conform to the requirements
prescribed in Forms 47 and 48 of the First Schedule in
the Civil Procedure Code. In a suit for specific
performance it is incumbent on the plaintiff not only to
set out agreement on the basis of which he sues in all
its details, he must go further and plead that he has
applied to the defendant specifically to perform the
agreement pleaded by him but the defendant has not
done so. He must further plead that he has been and is
still ready and willing to specifically perform his part of
the agreement. Neither in the plaint nor at any
subsequent stage of the suit the plaintiff has taken
those pleas. As observed by this Court in Prem Rai v.
D.L.F. Housing and Construction (P) (Ltd.) [1968 SCC
OnLine SC 151] that it is well-settled that in a suit for
specific performance the plaintiff should allege that he
is ready and willing to perform his part of the contract
and in the absence of such an allegation the suit is not
maintainable.”

16. Taking into consideration the principles of law laid down in
Ouseph Varghese (supra) the Supreme Court in the matter
of Manjunath Anandappa wurf Shivappa .
Tammanasa and others® has held that the plaintiff should
not only plead that he is ready and willing to perform his part
of contract from date of filing of the suit, but also prove his
readiness and willingness to perform his part of contract and

held as under:-

“27~, The decisions of this Court, therefore, leave no
manner of doubt that a plaintiff in a suit for specific
performance of contract not only must raise a plea that
he had all along been and even on the date of filing of

6

(2003) 10 SCC 390
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suit was ready and willing to perform his part of
contract, but also prove the same. Only in certain
exceptional situation where although in letter and
spirit, the exact words had not been used but readiness
and willingness can be culled out from reading all the
averments made by the plaintiff as a whole coupled
with the materials brought on record at the trial of the
suit, to the said effect, the statutory requirement of
Section 16(c) of the Specific Relief Act may be held to
have been complied with.”

17. Recently, in the matter of P. Ravindranath and another

v. Sasikala and others’, the Supreme Court has held that

the suit for specific performance based on bald and vague
pleading must necessarily be rejected. It was further held by
their Lordships that Section 16(c) of the Act of 1963 requires
readiness and willingness to be pleaded and proved by
plaintiff in a suit for specific performance of contract and said
provision has been widely interpreted and held to be
mandatory. Relying upon the earlier decisions, it has been
held that it is the bounden duty of the plaintiff to prove his
readiness and willingness to perform his part of contract by
adducing evidence and this crucial facet has to be determined
by adducing all circumstances including availability of funds
and mere statement or averment in the plaint of readiness

and willingness would not suffice, and held as under:-

72024 SCC OnLine SC 1749
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22. Having considered the submissions, our analysis is
as follows:

(i) Relief of specific performance of contract is a
discretionary relief. As such, the Courts while
exercising power to grant specific performance of
contract, need to be extra careful and cautious in
dealing with the pleadings and the evidence in
particular led by the plaintiffs. The plaintiffs have to
stand on their own legs to establish that they have
made out case for grant of relief of specific performance
of contract. The Act, 1963 provides certain checks and
balances which must be fulfilled and established by the
plaintiffs before they can become entitled for such a
relief. The pleadings in a suit for specific performance
have to be very direct, specific and accurate. A suit for
specific performance based on bald and vague
pleadings must necessarily be rejected. Section 16(c) of
the 1963 Act requires readiness and willingness to be
pleaded and proved by the plaintiff in a suit for specific
performance of contract. The said provision has been
widely interpreted and held to be mandatory.

(a) =xxx XXX XXX XXX

(b) In the case of U.N. Krishnamurthy (Since
Deceased) Thr. Lrs. v. A.M. Krishnamurthy?,
following was held in paragraph 46:-

“46. It is settled law that for relief of specific
performance, the Plaintiff has to prove that all
along and till the final decision of the suit, he
was ready and willing to perform the part of the
contract. It is the bounden duty of the Plaintiff to
prove his readiness and willingness by adducing
evidence. This crucial facet has to be determined
by considering all circumstances including
availability of funds and mere statement or
averment in plaint of readiness and willingness,
would not suffice.”

8 2022 SCC OnLine 840
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(¢) In the case of His Holiness Acharya Swami Ganesh
Dassji v. Sita Ram Thapar?, it was held under
paragraph 2:-

“2. There is a distinction between readiness to
perform the contract and willingness to perform
the contract. By readiness may be meant the
capacity of the plaintiff to perform the contract
which includes his financial position to pay the
purchase price. For determining his willingness
to perform his part of the contract, the conduct
has to be properly scrutinised. There is no
documentary proof that the plaintiff had ever
funds to pay the balance of consideration.
Assuming that he had the funds, he has to prove
his willingness to perform his part of the

contract.
(i) xxx XXX XXX XXX
(i) xxx XXX XXX XXX

(iv) If the plaintiffs were actually keen, ready and
willing to get the land transferred or get the agreement
to sell enforced, they should have made an effort in
that regard. Neither any specific date has been
mentioned in the pleadings or in the evidence, on
which date the plaintiffs tendered the balance amount
with a request to the defendants 1 to 5 to get the land
status changed and execute the sale deed, or otherwise
also, request the defendants 1 to 5 to execute the sale
deed with the same status of the land in suit.

(v) Even before filing a suit, there is no evidence
forthcoming on behalf of the plaintiffs to show that
they tendered the balance consideration or a draft sale
deed to the defendants 1 to 5 and requested for
execution and registration of the sale deed.

18. Furthermore, in the matter of Janardan Das v. Durga

Prasad Agrawal* their Lordships of the Supreme Court

°  (1196) 4 SCC 526
1 2024 SCC OnLine SC 2937



[=] 25 =]
[=]

2025:CGHC:39766-DB

17
FA No. 88 of 2022

while considering Section 16(c) of the Act of 1963 have held as
under:-

“8. Section 16(c) of the Specific Relief Act, 1963,
mandates that a plaintiff seeking specific performance
of a contract must aver and prove that they have
performed or have always been ready and willing to
perform the essential terms of the contract which are to
be performed by them. This requirement is a condition
precedent and must be established by the plaintiff
throughout the proceedings. The readiness and
willingness of the plaintiff are to be determined from
their conduct prior to and subsequent to the filing of
the suit, as well as from the terms of the agreement and
surrounding circumstances. The rationale behind this
provision is to ensure that a party seeking equitable
relief has acted equitably themselves. Specific
performance is a discretionary relief, and the plaintiff
must come to the court with clean hands,
demonstrating sincerity and earnestness in fulfilling
their contractual obligations. Any laxity, indifference,
or failure to perform their part of the contract can be a
ground to deny such relief. The importance of
readiness and willingness for enforcement of specific
performance has been summarized by this Court in
U.N. Krishnamurthy v. A.M. Krishnamurthy“, as
follows:

“23. Section 16(c) of the Specific Relief Act,
1963 bars the relief of specific performance of a
contract in favour of a person, who fails to aver
and prove his readiness and willingness to
perform his part of contract. In view of
Explanation (i) to clause (c) of Section 16, it may
not be essential for the plaintiff to actually
tender money to the defendant or to deposit
money in court, except when so directed by the
Court, to prove readiness and willingness to
perform the essential terms of a contract, which
involves payment of money. However,
Explanation (ii) says the plaintiff must aver

1 (2023) 11 SCC 775
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performance or readiness and willingness to
perform the contract according to its true
construction.

24. To aver and prove readiness and
willingness to perform an obligation to pay
money, in terms of a contract, the plaintiff would
have to make specific statements in the plaint
and adduce evidence to show availability of
funds to make payment in terms of the contract
in time. In other words, the plaintiff would have
to plead that the plaintiff had sufficient funds or
was in a position to raise funds in time to
discharge his obligation under the contract. If
the plaintiff does not have sufficient funds with
him to discharge his obligations in terms of a
contract, which requires payment of money, the
plaintiff would have to specifically plead how the
funds would be available to him. To cite an
example, the plaintiff may aver and prove, by
adducing evidence, an arrangement with a
financier for disbursement of adequate funds for
timely compliance with the terms and conditions
of a contract involving payment of money.

XXXXXXXXX

45. It is settled law that for relief of specific
performance, the plaintiff has to prove that all
along and till the final decision of the suit, he
was ready and willing to perform his part of the
contract. It is the bounden duty of the plaintiff to
prove his readiness and willingness by adducing
evidence. This crucial facet has to be determined
by considering all circumstances including
availability of funds and mere statement or
averment in plaint of readiness and willingness,
would not suffice.”

9. The Trial Court rightly concluded that the plaintiffs
failed to demonstrate continuous readiness and
willingness to perform their part of the contract. The
agreement dated 06.06.1993 explicitly required the
plaintiffs to ensure that Defendant Nos. 6 to 8 would
come to Baripada within three months to execute the

[=] 25 =]
[=]
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sale deed. The plaintiffs, however, did not take any
concrete steps to secure the consent or presence of the
sisters within the stipulated period. They relied solely
on Defendant No. 1 and late Soumendra to procure the
sisters, despite knowing that the sisters were not
signatories to the agreement and held a significant
share in the property. The Trial Court observed that the
plaintiffs did not issue any notices or correspondence
to Defendant Nos. 6 to 8 during the three-month
period, nor did they make any efforts to communicate
with them directly to expedite the execution of the sale
deed. This inaction on the part of the plaintiffs
indicated a lack of diligence and earnestness in
fulfilling their contractual obligations. Furthermore,
the plaintiffs continued to operate their petrol pump on
the suit land without taking proactive steps to complete
the purchase, suggesting complacency and a lack of
urgency.

10. The High Court, in contrast, summarily concluded
that the plaintiffs were always ready and willing to
perform their part of the contract. It stated that there
was an abundance of evidence on record to establish
the plaintiffs' financial capacity and willingness.
However, the High Court did not delve into the
specifics of the plaintiffs' conduct or address the Trial
Court's findings regarding their inaction. The High
Court's assessment on this crucial aspect was cursory
and lacked a thorough examination of the evidence
and circumstances that demonstrated the plaintiffs'
lack of readiness and willingness.”

19. In the matter of Abdul Khader Rowther v. P.K. Sara

Bai'* the Supreme Court in paragraph No.11 has held as

under:-

“11. ... His plaint does not contain the requisite
pleadings necessary to obtain a decree for specific
performance. This equitable remedy recognised by the

2 (1989) 4 SCC 313
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Specific Relief Act cannot be had on the basis of such
pleadings and evidence.”

20. In light of principles of law flowing from the aforesaid
judgments (supra) of the Supreme Court, there is distinction
between the terms “readiness” and “willingness”. “Readiness”
is the capacity of the plaintiff to perform the contract which
includes his financial position to pay the sale consideration,

[1

whereas, “willingness” is the conduct of the party. The
plaintiff must plead and establish that he is ready and willing
to perform his part of contract from the date of agreement to

sale till the date of decision in the suit.

21. Now, we will discuss both the terms i.e. “readiness” and

“willingness” in the context of present case one by one.
“Readiness”

22. In order to consider the “readiness” on the part of the
plaintiff, we will first notice plaint averments in this regard of

which paragraphs No.6 & 7 of state as under:-

6. I8 fb Ih A amMell srere FdaT & folfyd dsiiga
I argaY U f&A1d 28 A 2013 3R TITER & SR
gt ¥ UfEENT ¥ 3Me IR Hdh R Ioh [Add el
PHRIATE! fh ST gg 3M® TR ae b, wreg e
R 3T 3R SMYREN T & JMYR WR IRER TII
ITIAT PR BIA-8dTAT DR V8 IR T IMUR IR THY AT
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IR W& O Ao[eT PrIfery SiedgR & S+& T qadnT &l
e T T 81 fa9y U I Ieg=1 & b a1 IRy I &) gy
TfIthet T3 USRI oY U R 3IR fAhd o &b Ui
PRIATE! D TR T8, TR~] UREEHTr & SRT I8 fhd T
3R 3rfeRifod <1Rical & fafe & a1 J fama g it doiia—
PRIATE T TR ST 3B |

7. I8 o 79 718 78 2015 & Tt TaE | Ufarchmr & grT
ISt DI 3T S &b AT ¥ IR 39 IR R 3fId
SE1g SR U9TE STAT ST &7 § P o = a9 g 5 S fasha
el Sre TFUST Y Albe dog gfh §¢ TS B, 3!
gfcracio I foigd goflpa faspa sgey o fais
28.03.2013 & I AR URUTEH H IS 9™ Y
PriaTer FsuIfed &R 8 IR T8l 7, JUT UfaerT Sk
e amele aTe TruaT BT 3T St &R 3R o & ATerd H
el I 7 WITR &, STefdh ardl TRY  UfaTeToT &f oy
gfcrohet feT 31aT IR fend U & ISiiae BRiaTal ag acdR 38T
gl

23. A careful perusal of the plaint averments would show that
the pleading with regard to “readiness” on the part of the
plaintiff to perform his part of contract is not in conformity
with Section 16(c) read with Forms 47 & 48 of Appendix A of
the CPC. There is no pleading on behalf of the plaintiff that
he is still ready and willing to perform his part of contract and
to make payment of remaining balance sale consideration or
he has sufficient funds in his possession or is in position to
raise funds in time to discharge his obligations under the
contract. He has only pleaded that he has been ready to
perform his part of the contract from the beginning but did
not aver and proved that he is still ready to perform the part

of the contract and did not specify any date on which he
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tendered the amount and asked the defendants to execute the
sale deed in his favour and also he did specifically said that on
which date or dates he contacted the defendants for
demarcating the land as promised in the sale agreement. He
also did not specify the date on which he demanded the
documents as per agreement to sale that are Nazul records,
maintenance Khasra and other documents for execution of
the sale deed. Even no date has been given by the plaintiff on
which he tendered the amount with request to execute the
sale deed to show his “continuous readiness”. As such, the
plaintiff has miserably failed to specifically plead and prove
that he was ready to perform his part of contract by showing
that he was financially able and sound to make payment of

the balance sale consideration.

[13

Willingness”

24. As per the recitals in agreement, naksha, maintenance
khasra and 22 point report all were agreed to be provided by
the defendants and the defendants were also required to get
the suit land surveyed/demarcated and the land actually
available was agreed to be sold as per proportionate sale
price. However, no evidence has been adduced on behalf of

the plaintiff to establish that at any point of time, demand was
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made by the plaintiff from the defendants by calling them to
get the suit land surveyed as agreed vide Ex.P/1 and for the
first time, legal notice was issued on 21.05.2015 vide Ex.P/4
in which there is no mention that the plaintiff, in last two
years, prior to issuance of notice, had requested the
defendants to get the suit land surveyed and also there is no
statement in the legal notice that at any point of time or on
any date, the plaintiff has requested the defendants to get the
suit land surveyed by Revenue Authorities in enforcing the
agreement to sale, however, on that point, he remained silent.
As such, qua the “willingness” on the part of the plaintiff to
perform his part of contract, the following facts emerge from

the records:-

(i) The agreement to sale was executed on 28.03.2013
and the legal notice was issued only on 21.05.2015 vide
Ex.P/4, after a period of two years from the date of
agreement to sale.

(ii) The plaintiff has not brought on record any
evidence / document to establish that he contacted the
defendants within a period of two years i.e. from the
date of agreement till the date of issuance of legal notice
to get the suit land surveyed and for production/supply

of necessary documents as agreed. There was total
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inaction on the part of the plaintiff from the date of
agreement i.e. 28.03.2013 to till the date of issuance of
legal notice i.e. 21.05.2015 and thereafter, after six
months from the date of issuance of legal notice, the suit
was filed on 09.11.2015, however, though the suit was
filed within the period of limitation but, the delay from
28.03.2013 to 21.05.2015 and from 21.05.2015 to
09.11.2015 has not been explained by the plaintiff to
show his willingness to perform his part of contract and
plaintiff has also failed to explain steps taken by him
from the date of agreement till the date of filing of the
suit.

25. The Supreme Court in the matter of Pydi Ramana @
Ramulu v. Davarasety Manmadha Rao* while
considering the question of continuous “readiness” and
“willingness” relying upon the decision of Vijay Kumar v.

Om_Prakash'* held that the continuous readiness and

willingness is a condition precedent to grant specific relief
and held that the steps taken by the plaintiff during the date
of agreement till the date of filing of suit will have to be
explained in the plaint and proved in the evidence, and held

in paragraph No.20 as under:-

13

14

(2024) 7 SCC 515
(2019) 17 SCC 429
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20. The long unexplained delay and silence on the part of
the plaintiff in this regard while in the witness box would
not entitle the plaintiff to a decree of specific performance
and it is for this precise reason, the trial court as noticed
supra has refused to grant the equitable relief which has
been reversed by the appellate court without assigning
proper and cogent reason and the one assigned are at
tangent or in other words contrary to the facts. The
resultant effect of filing the suit for specific performance
on the verge of limitation coming to an end came to be
examined by this Court in Rajesh Kumar v. Anand Kumar
[Rajesh Kumar v. Anand Kumar, 2024 SCC OnLine SC
981] and held that the plaintiff would not be entitled to the
equitable relief (vide paras 14, 15, 16, 17 and 18).

26. In sum and substance and in light of principles of law flowing
from decisions of the Supreme Court with regard to Section
16(c) read with Explanation (ii) of the Act of 1963 as
unamended, it is quite vivid that the agreement to sale was
entered into between the parties on 28.03.2013 vide Ex.P/1, and
for the first time, legal notice was issued on 21.05.2015 vide
Ex.P/4, after more than two years and after six month of
issuance of notice the plaintiff filed the suit on 09.11.2015. As
such, though, the suit was within limitation, but the delay from
28.03.2013 to 21.05.2015 and from 21.05.2015 to 09.11.2015
has not been explained and the plaintiff remained totally silent
which was required to be explained by him. Further, the
plaintiff in his plaint only pleaded that the documents relating
to Nazul records, maintenance Khasra, certified copy of 22
points report were provided to him by the defendants and the

demarcation proceedings were not carried out as promised,
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however, no details of the aforesaid documents i.e. Nazul
records, maintenance Khasra and other documents, have been
given. The plaintiff with regard to remaining balance amount
ought to have pleaded in the plaint that he had sufficient funds
or was in a position to raise funds to the extent of X5,90,000/-
in time to discharge his obligation under the contract. As such,
the plaintiff has failed to specifically not only plead, but also
failed to prove his continuous readiness and willingness to
perform his part of contract from the date of contract till the
date of decision in the suit which was the bounden duty of the
plaintiff by adducing evidence as the continuous readiness and
willingness is a condition precedent to grant the relief of specific
performance. In view of the aforesaid discussion, the decisions
cited by learned counsel for the respondent i.e. Kamal Kumar

(supra); Beemaneni Maha Lakshmi (supra) and

Bhagchand Jain (supra) are clearly distinguishable to the
facts of the present case.
Conclusion:-

27. In view of the aforesaid discussion and analysis, we are of the
considered opinion that the plaintiff has failed to both aver and
prove that he all around is ready and willing to perform the
essential terms of the contract which were required to be

performed by him. In that view of the matter, the trial Court
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has committed grave legal error in granting decree for specific
performance of contract. Accordingly, the impugned
judgment is set aside and the appeal is allowed and suit is

dismissed leaving the parties to bear their own cost(s).

28. A decree be drawn up accordingly.

Sd/- Sd/-
(Sanjay K. Agrawal) (Deepak Kumar Tiwari)
Judge Judge

Ankit



