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Hon’ble Shri Justice Parth Prateem Sahu

Order on Board

22/04/2026
1. The petitioner has prayed for the following reliefs:
10.1 That, this Hon’ble Court may be pleased to
stay the effect and operation of order dated
09.10.2024 issued by Mission Director, National
Health Mission, C.G. and reinstate the petitioner;
10.2 Pass any other order the Hon’ble Court may

deem fit in the interest of justice.

2. Counsel for the petitioner submits that the petitioner was initially
engaged as Community Health Officer on contract basis and
posted at Health Wellness Center, Saraipali, District- Janjgir-
Champa (C.G.) vide order dated 28.12.2021. Petitioner while
continuing as contract employee was falsely implicated in a
criminal case and was arrested by the concerned police in Crime
No. 265/2024 registered at Police Station-Sakti. As the petitioner
was arrested she could not perform her duties at the posted place
and during the period of her detention, the respondent no. 3 has
passed an order dated 09.10.2024 invoking Clause 34.7 of the
C.G. Human Resource Policy, 2018. She contended that the
clause invoked for terminating the service of the petitioner can be
invoked only when the contract employee is absent from duties
without notice or without permission. In the case at hand,

petitioner was arrested and she was not having any opportunity to
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take permission in this regard and therefore the absence of the
petitioner from her duties cannot be treated as unauthorized
absence. In support of her contention, she placed reliance upon
the decision in the case of Md. Arif Khan Vs. Union of India in
W.A. No. 39214 of 2014 decided on 17.11.2022. She also
contended that the petitioner was arrested in the aforementioned
crime on 29.06.2024 and was in jalil till 03.12.2024. The petitioner
was granted bail vide order dated 28.11.2024.

3. Learned counsel for respondent no. 3 would oppose the
submission of the counsel for the petitioner and would submit that
the petitioner was a contract employee and the appointment order
placed on record as Annexure P/3 shows that the appointment of
the petitioner was extended further time to time. The order of
termination was passed on 09.10.2024 after completion of
extended period of 1 year of contract employment. As the tenure
of the petitioner as contract employee has already completed she
cannot be reinstated unless and until there is an order of the
extension of period of contract.

4. At this stage counsel for the petitioner would submit that other
similarly placed contract employees are continuing based on the
extension of the period granted in their favour.

5. | have heard learned counsel for the respective parties and also
perused the documents placed on record.

6. It is not disputed by the counsel for the respondent that the

petitioner while working as Community Health officer posted at
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Health and Wellness Center, Saraipali was arrested in a criminal
case. The order Annexure P/1 which is an order of termination of
services of the petitioner would show that the authority has also
taken into consideration that the petitioner was implicated in a
criminal case bearing crime no. 265/2024. She is in jail since
29.06.2024 and further recommendation was made by the
Collector for initiating the disciplinary proceedings against the
petitioner. Even after recording the aforementioned facts
considering that the petitioner was in jail since 29.06.2024, had
invoked the provisions under Clause 34.7 of the C.G. Human
Resource Policy, 2018. The relevant clause which is invoked by
the respondent no. 3 to terminate the services of the petitioner is

stated below:

34.7 ot oft GfoeT TaRt gRT faAT fovet T &
31eraT AT oA Tigd U ) SufedE & W
30 e o1 affge g foxitg af d aFIfeed
AT B I <9 F TaT | g T A |

. Bare perusal of the aforementioned clause of the policy would
show that this can be used for terminating the services of the
employee when he/she is unauthorizedly absent from his/her
services. In the case at hand, the petitioner could not able to
perform her duties at the place of posting because of the reasons
beyond her control as she was arrested by the police and put

behind the bars. Hon’ble Supreme Court in the case of
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Krushnakant B. Parmar v. Union of India (2012) 3 SCC 178
while considering the issue with regard to unauthorised absence
of the employee from duties as observed thus:-

16. In the case of the appellant referring to
unauthorised absence the disciplinary authority
alleged that he failed to maintain devotion to duty
and his behaviour was unbecoming of a government
servant. The question whether "unauthorised
absence from duty" amounts to failure of devotion to
duty or behaviour unbecoming of a government
servant cannot be decided without deciding the
guestion whether absence is wilful or because of
compelling circumstances.

17. If the absence is the result of compelling
circumstances under which it was not possible to
report or perform duty, such absence cannot be held
to be wilful. Absence from duty without any
application or prior permission may amount to
unauthorised absence, but it does not always mean
wilful. There may be different eventualities due to
which an employee may abstain from duty, including
compelling circumstances beyond his control like
iliness, accident, hospitalisation, etc., but in such
case the employee cannot be held guilty of failure of
devotion to duty or behaviour unbecoming of a
government servant.

18. In a departmental proceeding, if allegation of
unauthorised absence from duty is made, the
disciplinary authority is required to prove that the
absence is wilful, in the absence of such finding, the

absence will not amount to misconduct.
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8. In the case at hand, undisputedly petitioner was arrested on
29.06.2024 and released on bail on 03.12.2024. Before she could
report to her duties she was terminated vide order dated
09.10.2024. As dealt by the Hon’ble Supreme Court before taking
a decision against the employee of termination/removal from
service, it is for the employer to come to the conclusion based on
the material that the absence of an employee is willful and in
absence of such finding no action can be taken against an
employee alleging to be a misconduct. Though there is
recommendation of the Collector to initiate departmental enquiry
against the petitioner, but, without initiating the enquiry
proceedings, impugned order Annexure P/1 removing the
petitioner from service has been passed which in the opinion of
this court is arbitrary and contrary to the settled positions of law
and therefore, it is not sustainable. Accordingly, the order dated
09.10.2024 Annexure P/1 is hereby quashed.

9. As the petitioner is a contract employee and the period of contract
according to the submission by counsel for the respondent no. 3
came to an end on 31.03.2024 and further considering the
submission that the other employees have been permitted to
continue in service by extending their contract period, the
respondent authority shall consider the candidature of the
petitioner afresh with regard to the continuation/re-engagement of
the petitioner in service as contract employee. Let the decision in

this regard be taken by respondent no. 3 within further period of 4
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weeks from the date of receipt of copy of this order.

10. This Court has quashed the order observing that the absence of
the petitioner cannot be treated as unauthorized absence
therefore, the order Annexure P/1 shall not come in the way at the
time of consideration of the candidature of the petitioner.

SDI-
(Parth Prateem Sahu)
JUDGE

Madhurima
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