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Dhanbad, Jharkhand.

... Appellant
versus
o Union of India Through CBI Jabalpur (M.P.)
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(C.A.V. Judament)

This appeal arises out of the judgment of conviction and
order of sentence dated 21.11.2006 passed by the Special
Judge (C.B.l.), Raipur (C.G.) in Special Criminal Case
No.54/2004 convicting and sentencing the

accused/appellant as under :-

CONVICTION SENTENCE

Section 7 of the|R.l. for one year and fine of
Prevention of Corruption|Rs.5000/-, in default of payment
Act. of fine amount, additional R.I.
for 04 months.

Section 13(2) r/'w 13 (1)(D)|R.l. for 01 year with fine of
of the Prevention 0f Rs.5000/-, in default of payment
Corruption Act. of fine amount, additional R.I.
for 04 months.

All the sentenced were
directed to run concurrently.

During the pendency of the appeal, the original appellant
expired and his wife, being his legal representative, was
permitted to continue the present appeal.

The prosecution story, in brief, is that complainant, Michael
Masih, was posted as Electrical Fitter Grade-1V at Korea
Colliery under S.E.C.L., Chirimiri Area. He had submitted an
application seeking withdrawal of an advance amount of Rs.
2,50,000/- from his Provident Fund account. At the relevant

time, accused, J. N. Mukherjee (since deceased), was
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posted as Personal Manager at West Chirimiri Colliery. The
application of the complainant for sanction of provident fund
advance was required to be processed and approved
through the office of the accused. It was alleged that the
accused demanded illegal gratification of Rs. 5,000/- from
the complainant for facilitating and approving the said
advance application. Being aggrieved by the demand of
bribe, the complainant approached the Central Bureau of
Investigation (CBI) and lodged a complaint. Upon receipt of
the complaint, the CBI organized a trap proceeding to
apprehend the accused while accepting the bribe amount.
On 27.02.2004, at the residential premises of the accused,
being Quarter No. 2 situated at Korea Colliery, the accused
allegedly demanded and accepted the bribe amount of Rs.
5,000/- from complainant, Michael Masih, in the presence of
an independent witness, S.S. Kashyap. Immediately
thereafter, the CBI trap team apprehended the accused red-
handed and recovered the bribe amount from his
possession. It was further alleged that in order to screen
himself from legal punishment, the accused caused
disappearance of the original provident fund advance
application submitted by the complainant.

After completion of usual investigation, the CBI obtained



010
[=]:

2026:CGHC:12943

4

prior sanction for prosecuting the accused from the
competent authority, namely the Chairman of Coal India
Limited, being the disciplinary authority of the accused, and
thereafter filed a charge-sheet before this Special Court for
offences punishable under Sections 7 and Section 13(2)
read with Section 13(1)(d) of the Prevention of Corruption
Act, 1988, (for short ‘the PC Act’) and Section 201 of the
Indian Penal Code. The learned Trial Court framed charges
against the accused/appellant under Sections 7 and 13 (1)
(d) read with section 13 (2) of the P.C. Act., to which he
abjured his guilt and pleaded for trial.

So as to hold the accused/appellant guilty, the prosecution
examined as many as 10 witnesses. Statement of the
accused/appellant was also recorded under Section 313 of
Cr.P.C. in which he denied the incriminating circumstances
appearing against him in the prosecution case, pleaded
innocence and false implication. No witness was examined
by the accused/appellant in his defence.

The trial Court after hearing counsel for the respective
parties and considering the material available on record has
convicted and sentenced the accused/appellant as
mentioned in para-1 of this judgment. Hence, this appeal.

Learned counsel for the appellant submits that the
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prosecution has utterly failed to prove the essential
ingredients of the alleged offences beyond reasonable
doubt. It is contended that the foundational facts necessary
to sustain conviction under Section 7 and Section 13(2) read
with Section 13(1)(d) of the P.C. Act have not been
established by cogent and reliable evidence. It is further
submitted that the prosecution has not been able to
substantiate the alleged demand of Rs. 5,000/- by way of
illegal gratification by the appellant from the complainant.
Demand of bribe being sine qua non for conviction under
the aforesaid provisions, its non-proof is fatal to the case of
the prosecution. Learned counsel also contends that the
prosecution has failed to properly obtain and prove the valid
sanction for prosecution of the appellant as required under
law, thereby vitiating the entire trial. It is further argued that
the learned Trial Court erred in holding that the alleged
currency notes amounting to Rs. 5,000/- were seized from
the exclusive possession and with the conscious knowledge
of the appellant. In this regard, attention was invited to
paragraphs 22, 23 and 24 of the deposition of PW-5 Michael
Masih and paragraphs 19 to 22 of the deposition of PW-10
B. Panir Selbum, which, according to the appellant, create

serious doubt about such alleged recovery. It is submitted
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that the learned Trial Court failed to appreciate the evidence

on record in its proper perspective.

It is also contended that the prosecution has withheld
material witnesses, namely Arvind Kumar and S.D.
Devasthale, whose non-examination has caused serious
prejudice to the defence. Learned counsel further submits
that there are material contradictions and omissions in the
statements of prosecution witnesses, particularly PW-5
Michael Masih (complainant), PW-4 Upendra Narayan
Singh, PW-7 Ramshanker Tiwari, PW-8 K.C. Sahu, PW-3
Ashok Sahu and PW-10 B. Panir Selbum. In view of such
inconsistencies, no implicit reliance could have been placed
upon their testimonies. It is further argued that the statement
of PW-5, the complainant, has not been corroborated by
independent and reliable evidence on material particulars. In
absence of such corroboration, the conviction recorded by
the learned Trial Court is wholly illegal and unsustainable in
law. Learned counsel also submits that there was no prior
action such as seizure, panchanama, or any official
proceeding initiated by the appellant against the
complainant so as to create any circumstance for coercion
or compulsion for demand of bribe. It is further contended

that no independent witness has been examined by the
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prosecution to prove the actual delivery of the alleged bribe
amount of Rs. 5,000/-. The solitary testimony of PW-5
Michael Masih is insufficient to establish payment beyond
reasonable doubt. The appellant’s case, as argued, is that
on 27.02.2004 the complainant was eager to get his work
done and himself offered the money, which was refused by
the appellant. However, the learned Trial Court has

erroneously disbelieved this defence and held otherwise.

It is further submitted that the alleged phenolphthalein test
has not been duly proved in accordance with law. The pink-
coloured solution was neither marked nor exhibited as a
material article before the Court. The primary evidence,
namely the sealed bottle containing the solution, was not
proved and produced with proper seal and signature, and no
explanation has been offered for such non-production.
Hence, the alleged chemical test remains unproved.
Learned counsel argues that neither the demand nor the
payment of bribe has been proved beyond reasonable
doubt. In such circumstances, the presumption under
Section 4(1) of the P.C. Act cannot be invoked against the
appellant. It is further submitted that mere recovery of
certain currency notes from the premises of the appellant,

without proof of voluntary acceptance pursuant to demand,
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is insufficient to raise any statutory presumption. In this
context, reliance is placed upon the judgments of the

Hon’ble Apex Court in Sita Ram v. State of Rajasthan

reported in AIR 1975 SC 1432, Suraj Mal v. State (Delhi

Administration) reported in AIR 1979 SC 1498, Banshi Lal

Yadav v. State of Bihar reported in AIR 1981 SC 1235

(1981) 3 SCC 69, P. Somaraju Vs. State of Andhra

Pradesh reported in 2025 LiveLaw (SC) 1040 and this

Court judgment dated 19.08.2025 passed in__ CRA

No.294/2009 and other connected appeal [Umesh Kumar

Yadav Vs. Union of India (Neutral Citation No.

2025:CGHC:41830)], wherein it has been held that mere

recovery of money separated from proof of demand and
voluntary acceptance is not sufficient to sustain conviction,
and that before raising statutory presumption, the
prosecution must first prove that the accused accepted
gratification for himself. It is lastly contended that the
learned Trial Court erred in shifting the burden upon the
appellant to disprove the demand of illegal gratification,
whereas in law the initial burden squarely lies upon the
prosecution to establish demand and acceptance by reliable
and independent evidence. These facts cannot be said to

have been proved merely on the basis of circumstantial
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evidence and the uncorroborated testimony of the
complainant. Thus, the impugned judgment of conviction

and order of sentence is liable to be set aside.

On the other hand, learned counsel appearing for the
respondent/C.B.l. submits that the judgment of conviction
passed by the learned Special Judge is well-reasoned, legal
and based wupon proper appreciation of oral and
documentary evidence available on record. It is contended
that the prosecution has successfully established all the
essential ingredients of the offences punishable under
Section 7 and Section 13(2) read with Section 13(1)(d) of
the P.C. Act beyond reasonable doubt. It is submitted that
the demand of illegal gratification of Rs. 5,000/- by the
appellant has been clearly and consistently proved through
the testimony of the complainant (PW-5), which inspires
confidence and remains unshaken on material particulars.
The evidence of the complainant is duly corroborated by the
independent witness present at the time of trap proceedings
as well as by the members of the trap team. Learned
counsel further submits that the acceptance of the bribe
amount by the appellant stands conclusively established.
The appellant was apprehended red-handed immediately

after accepting the tainted currency notes. The recovery of
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the said amount from his possession has been proved by
cogent evidence. The phenolphthalein test conducted during
the trap proceedings yielded positive results, thereby
scientifically corroborating the prosecution case regarding
handling of the tainted currency notes by the appellant. It is
contended that minor discrepancies or omissions in the
testimonies of prosecution withnesses are natural and do not
affect the substratum of the prosecution case. The learned
Trial Court has rightly appreciated the evidence in its proper
perspective and has recorded findings after careful scrutiny
of the entire material on record. Learned counsel further
submits that once demand and acceptance of illegal
gratification have been proved, the statutory presumption
under Section 20 of the P.C. Act squarely applies. The
appellant has failed to rebut the said presumption by leading
any reliable defence evidence or by eliciting material
contradictions in cross-examination sufficient to probabilise
his defence. It is argued that the defence plea that the
complainant voluntarily offered money which was refused by
the appellant is an afterthought and is not supported by any
credible evidence. The learned Trial Court has rightly
disbelieved such defence, as the circumstances of the trap

and the recovery of tainted currency notes clearly negate
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the said contention. It is submitted that the findings recorded
by the learned Trial Court are based on evidence and do not
suffer from perversity or misappreciation warranting
interference in appeal. Thus, the appeal being devoid of
merit deserves is liable to be dismissed.

| have heard learned counsel for the parties and perused
the material available on record.

It is clear from the record of the learned trial Court that the
learned trial Court framed charges against the
accused/appellant under Sections 7 and 13 (1) (d) read with
section 13 (2) of the P.C. Act. & after appreciation of oral
and documentary evidence, the learned trial Court convicted
the accused/appellant accordingly.

Complainant Michael Masih (PW-5) has stated that on
19.01.2004, he had submitted an application (Ex.P-8) for
CPF loan along with the requisite documents in the office of
the Superintendent, Koriya Colliery. After submitting the loan
application, he approached the accused/appellant to
ascertain the status of his application. However, the
accused allegedly demanded Rs. 5,000/- and stated that no
action would be taken on the application unless the amount
was paid. Thereafter, the witness informed the accused that

he would return once he had arranged the money.
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He has further stated that on a subsequent occasion, he
went to meet the accused, but the accused was not present
in the office. Later, he met the accused near the Central
Bank, where this witness informed the accused that he had
arranged the money and asked where he should meet him.
The accused then asked whether he had seen his house.
Thereafter, the witness went to the house of the accused.
Prior to this, the witness had already contacted the CBI. The
CBI officials came to his house, where he narrated the
entire incident and conversation regarding demand of bribe.
He has further stated that on 27.02.2004, he submitted a
written complaint (Ex.P-1) to the CBI stating that the
accused had demanded Rs. 5,000/- for processing his CPF

loan application and that he was unwilling to pay the bribe.

He also stated that he handed over a copy of his loan
application (Ex.P-8) to Inspector Devsthale of the CBI,
which was seized vide seizure memo (Ex.P-6). Thereafter,
the CBI officials demonstrated the trap procedure and
prepared the pre-trap memorandum (Ex.P-2) at his house.
The witness further stated that he, along with the CBI
personnel, proceeded on foot towards the house of the
accused. He and one Kashyap went to the accused’s

house, knocked the door, and the accused came out. The
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accused asked whether he had brought the money, to which
the witness replied in the affirmative. Upon handing over the
amount to the accused, Kashyap gave a pre-arranged
signal to the CBI team. After that, the CBI trap party
immediately entered the house and apprehended the

accused red-handed.

He further stated that Inspector Devsthale caught hold of the
left hand of the accused, disclosed his identity as a CBI
Inspector, and informed the accused that he had been
caught while accepting a bribe. The accused, however,
stated that he had not taken any bribe from the complainant
and claimed that the money was repayment of a loan given

to the complainant.

In paragraph 16 of his cross-examination, the witness stated
that on 19.01.2004, he had submitted his CPF loan
application to clerk Upendra Kumar in the receipt and
dispatch section, and an acknowledgment was given on
another copy bearing seal and signature. He further stated
that although the application was submitted on 19.01.2004,
the acknowledgment was issued on 20.01.2004, and he did

not submit the application on 20.01.2004.

He has also stated that on 22.01.2004, he visited the office

to inquire about the status of his loan application, where
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Rama Shankar informed him that the application had been

forwarded to the Personnel Department.

In paragraph 17, the witness stated that upon being
informed by clerk Rama Shankar about certain errors in the
Patwari documents, he approached the Patwari on the
same day, got the errors corrected, and resubmitted the
documents in the office on the very same day. He further
stated that before approaching the Patwari, he had met the
accused and informed him about the errors, upon which the
accused instructed him to get the documents corrected from
the Patwari and also asked him to arrange Rs. 5,000/-. In
paragraph 18, the witness admitted that he did not lodge
any complaint with any higher authority regarding the

alleged demand of bribe on 22.01.2004.

In paragraph 19, the witness admitted that he had informed
Satpujan Mishra, President, who had accompanied him to
meet the accused. However, he denied the suggestion that
he, along with Satpujan Mishra, had conspired to falsely

implicate the accused in the bribery case.

Upendra Narayan Singh (PW-4) is the Senior Clerk posted
in Koriya Colliery at Receipt and Dispatch Section. He has
stated that entry in register (Article ‘F’) at SI. No.1665 was

made by him on 20.01.2004, according to which, an
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application of complainant Michael Masih of CPF loan was
received. He has also stated that after receiving the said
application, he immediately entered the said application in
the dak-book and sent it to Shri Sahu, Manager. He has also
stated that he does not know where is the original copy of
application whose entry was made in the Article-F. He has
also stated that the photocopy (Ex.P-8) is the copy of
original application which was submitted by complainant
Michael Masih (PW-5). This witness, in para 6 of his cross-
examination, has admitted that there is no entry for
19.01.2004 in the register (Article -’F’), whereas the date
was written. He has denied this suggestion that he made
entry at SI.No.1666 for 20.01.2004 leaving 4 lines empty

after writing 19.01.2004.

Ramashankar Tiwari (PW-7) is the Senior Clerk who at the
relevant time was posted in S.E.C.L. Chirmiri. He has stated
that he look after the work of provident fund and its loan
regarding work of the employees. This witness in para 2 of
his examination-in-chief has explained the mode and
manner in which applications of employees for CPF loan are
being processes and disposed of. He has stated that on
20.01.2004, complainant Michael Masih (PW-5) had

submitted an application (Ex.P-8) for CPF loan of
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Rs.2,50,000/-. He has also stated that in the first week of
February, 2004, the complainant had come to him and
inquired about status of his application, on which, he told
him that his application has not come yet. Thereafter, the
complainant went to Personal Officer (accused) and came
back to him and showing enclosed documents with
application asked him whether the enclosed documents are
correct or not. This witness in para 6 has stated that old
application of complainant had not come to him, therefore,
he did not take any action thereon. In para 8, this witness
has admitted that he did not receive any application of
complainant on 19.01.2004, however, he only showed
documents to him. He has also admitted that no application
of complainant dated 20.01.2004 was received by him
through Superintendent Khan. He has also admitted that if
any loan application is received by the Personal Officer, it is
not sent to the Area Manager for approval until the

accompanying documents are rectified.

S.S. Kashyap (PW-1) is the Assistant Administrative Officer
who at the relevant time was posted in Life Insurance
Corporation, Chirmiri. He has admitted his signature on
complaint (Ex.P-1) of Michael Masih, preliminary proceeding

(Ex.P-2), memorandum of entire proceeding in the house of
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accused (Ex.P-3), spot map (Ex.P-4) and arrest memo of
accused (Ex.P-5). This witness has stated that he went to
the house of accused with complainant Michael Masih and
accused had asked about him then complainant Michael
Masih introduced him as his relative. This witness has
denied this suggestion that complainant forcibly gave money

to the accused.

Sanjay Dongaonkar (PW-6) is another witness of trap party.
He has stated that he had gone to the house of accused
with complainant Michael Masih (PW-5) and S.S. Kashyap
(PW-1) as witness. Complainant Michael Masih gave money
to accused in his house and thereafter gestured us then he
along with CBI team entered the house of accused and

seized money from the accused.

K.C. Sahu (PW-8) who at the relevant time was posted as
Superintendent Mines/Manager at Koriya Colliery has stated
that he used to endorse all application forms for PF advance
received through the receipt and dispatch section by writing
note in english, ‘Forwarded to the Personnel Manager for
necessary action,’ and then affixing his signature. At this
stage, when the witness was shown loan application (Ex. P-

8) and questioned, he stated as follows:

‘Jg fedfl smaca 1 wicl &l 2, Nraes Har <fzq
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HI1 R R AT S ATdD Slldd ARGl B Aal aq=am
Refie dav anfe sifead 21 g8 masa oo &+ A gHE
IGT AT AT AT 81 I8 § a8 9a1 dddr | afes A ArA
gg Ifrded UF YIgd BIAl, dI # $H WX IqUd BT A
qdel A% Bl H1b B Bl 9™ foradr| s9 3mde-d
T3 # HEl N N T BT BIs oW A8 2, safag F I8
®E AHdl g & I8 mdsd N 9" o $is faar 2q

T2l ImAr v’
H.L. Soni (PW-9) is the witness who at the relevant time
was posted as Mines Superintendent/Manager in Koriya
Colliery. He has stated that CBI Officer had summoned him
with documents relating to loan application of complainant
Michael Masih (PW-5). Thereafter, he along with K.C. Sahu
and concerned dealing clerk had gone to CBI Office with
documents. He has also stated that the CBI Officials had
seized concerned documents under Ex.P-9 and obtained his
signature thereon. He has also stated that he attested the
complainant’s certified copy of the application which the
complainant submitted to the office on 02.03.2004. He has
also stated that the complainant’s previous application was
not available at the office. The dealing clerk took photocopy
of this application and photographs of other documents with
him. The CBI Officer asked him to attest and sign the said
photocopies. So, he signed them immediately, writing
‘attested’ on 33 documents. His signature is on all the

seized documents.
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27. P. Panir Selvam (PW-10) is the Inspector (C.B.l.). He has
stated | n his examination-in-chief the mode and manner in
which the preliminary proceeding and trap proceeding was
conducted. In para 6 of his cross-examination, this witness
has admitted that he did not note on Ex.P-1 that when and
on what date this complaint was given to me. He has
admitted that on Ex.P-1, the two witnesses S.S. Kashyap
and Sanjay Dodgaonkar did not note that they had

confirmed the complaint with the complainant.

28. Close scrutiny of the evidence of prosecution witnesses as
discussed above makes it clear that in the entire case there
is no concrete proof of demand of bribe amount by the
accused. The trap witnesses have only deposed about the
recovery of bribe amount. Notably, according to the
complainant (PW-5), he had filed CPF loan application,
which forms the very basis of the alleged demand, but it is
surprising to note that original CPF loan application has not
been produced and only a photocopy (Ex.P-8) has been
brought on record, without proper foundational proof of its

submission or movement through official channels.

29. The defence of accused is that the complainant (PW-5) and
Union Leader have falsely implicated him in a false case.

The accused, in his 313 Cr.P.C. statement has answered to
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Q. No0.120 has as under :-

‘Pifcaardl & Fe FIFHT FHIR! gerd [Aed 4 va
TRIST %&d &1 #zdwHer 7Hig o 381 & et &1 U7/
gE gs7d U §ab F3 3dcT UF & GITYR G el
@) Tipd FRGIHT TIEAT U7 598 H7 gare &% far
g7/ g8 HS GIF 59F FI§ 3IdeT GA ABY @t T8
ST e, 3R T & g3l @&l aiw cdaT gF faar el
& T TF Hidar & AR HS TrF 3id &/
ge+7 371 &1 d Tegiaeprer @& HRUT 3q-1 87 F HIRIH

G IgT T/ I GHYT 3t 7 gearsir @e@eryy, 69 o7
B T 135 GRaTsiT GeAT & da GRaTSTT @ieiahe &1 SHTaH]
1T & T dab F geiT G I5HY &ST &1 7197 o7/ H7 dar
f& mrsener adfis srgl 9 &1 ST T g7 ST Tie bl
gam 71 [Heprerr sk 79 37k d@7ar ik i 1@ 7T e
&Y Gl JF 44 3G §T H 7@ Tl GHT 3T 57T Pl
IGb1 IR F7eehT, [19ad BRI Tle ST TSoT HISheT &
8T & 1 wef gr fR 7147/ a7 47 HiseheT FHIg bl 3ieT
STRGEH 1 T & 8 81/ 5+ F T GIT T HIR HH
7 31 7Y 3 F5t 3 &t 3 97 sud Ay & fore a7
37 a7 & H+4 3ugd 787 67 8 HIsHT H3 Searew ]
SGgT & TgT o [51&epl 87 grer @ s7cehT d1 suar wef v
7 1371 3T Ov gem agfaa 7 sra+ g &l Sietens ar
FOFY FaId g7 fA@rad] #eT arg Y [ e 72
grel &1 TR gerarar JoT 2 @18 " aig g5 P
SBITST] GR Gecadd e &l Ficill Ja H7 87 BH1Toil &l
gg-T TIET dF 3§l4 g7 & T 7 &uT §F Faer
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GETET HGT [4g71 H1 FIgeheT & Ryd 781 Tl off Fiv
7 8 47 @i Ry &t oft1 m1serer 7 g31 srg=r SirdaT
F&T faar o411 3G 0T AR SRT 3P 27 7T [T sirdeT
gF &1 7T & BT His GIIT & 781 U7/ H7 qIEgHT
gHle & &l Frda g &l TE 787 39T 97/

From the aforesaid answer to Question No0.120, it is
apparent that the accused has categorically denied having
received any CPF loan application from the complainant and
has further asserted that no demand or acceptance of bribe
was ever made by him, instead that the complainant
attempted to thrust money upon him. This defence version
finds substantial corroboration from the evidence of
prosecution witnesses Upendra Narayan Singh (PW-4),
Ramashankar Tiwari (PW-7) and K.C. Sahu (PW-8), who
have explained the prescribed procedure for processing
loan applications and have not confirmed that any such
application of the complainant was ever placed before the
accused. In particular, PW-8 has stated that the noting
ordinarily made by him on CPF loan application is absent on
Ex.P-8, which also raised suspicion that any such
application was filed. Furthermore, the original loan
application itself has not been produced by the prosecution
and only a photocopy (Ex.P-8) has been filed by the

prosecution, thereby gives further support to the defence
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plea and creating a serious doubt regarding the very

existence and movement of the alleged application.

The Hon’ble Apex Court in P. Somaraju (supra) has held in

para 20 and 21 as under :-

“20. In the present case, too, the sole basis of
the prosecution to prove demand and
acceptance is the narration of the complainant, a
close scrutiny of which reveals serious infirmities.
At the outset, the complainant has no proof other
than his own oral statement that he visited the
appellant on 25.09.1997, wherein the appellant
allegedly made his first demand for a bribe. His
nephew also admits he does not know when the
complainant first informed him that the appellant
had demanded a bribe. Moreover, as the Trial

Court has already noted:

(a) There is a material discrepancy as to when
the complaint was written, as the complainant
claims it was drafted on the morning of
25.09.1997. Yet, the alleged demand is said to
have occurred in the evening of that very day.
The High Court has dismissed this inconsistency
as ‘innocuous” by reasoning that it may be
attributed to the lapse of five years between

incident and deposition;

(b) The complainant itself refers to “Rama
Raju” rather than the appellant, a mistake not
corrected at the pre-trap stage on 26.09.71997.
On this point, the High Court has said:
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“14) ... Criminal law does not attach importance
on names of the accused, but gives importance
to identity of the accused. One person may be
called with many names, but all those names
refer to one and the same person and not
different persons. It cannot be a circumstance
either to disbelieve the prosecution case or to

discredit PW.-1’s evidence.”

21. Needless to say, the above observations
are not tenable in law. Moreover, what we find
particularly troubling is the complainant’s conduct
in directing Rajender, the mediator and
accompanying independent witness, to remain
outside the appellant’s office during the crucial
half-hour in which the alleged demand and
acceptance occurred. This was contrary to the
explicit instructions of the DSP. Rajender could
consequently make no positive statement on
whether the appellant demanded or accepted
any bribe, and this gap is candidly admitted by

the prosecution itself.”

held in para 16 to 22 as under :-

“16. S.I. Hussain (P.W.-9) stated that the bribe

notes were recovered from the junk room.

In his cross-examination, he admitted
this suggestion of defence that the

conversation between the accused and
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Budga were going on in a low voice,

therefore, he could not hear it.

17. B. Paneer Selvam (P.W.-10) stated that the
bribe money was recovered from the junk room

at the instance of the accused persons.

18. Close scrutiny of statements of all
witnesses makes it clear that there is no proof of
any demand in this case and recovery of tainted

notes was made from junk room.

19. In the matter of B. Jayaraj (supra) , Hon’ble

Apex Court held in para 7 as under:-

“7. Insofar as the offence under Section 7 is
concerned, it is a settled position in law that
demand of illegal gratification is sine qua
non to constitute the said offence and mere
recovery of currency notes cannot
constitute the offence under Section 7
unless it is proved beyond all reasonable
doubt that the accused voluntarily accepted
the money knowing it to be a bribe. The
above position has been succinctly laid
down in several judgments of this Court. By
way of illustration reference may be made
to the decision in C.M. Sharma v. State of
A.P? [(2010) 15 SCC 1] and C.M. Girish
Babu v. CBP [(2009) 3 SCC 779].”

20. Again Hon’ble Supreme Court in the matter
of Mukhtiar Singh (supra) held in paras 13 and

14 which are reproduced here in below:-

13. The indispensability of the proof of
demand and llegal gratification in
establishing a charge under Sections 7
and 13 of the Act, has by now engaged the
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attention of this Court on umpteen
occasions. In A. Subair v. State of Kerala®;
(2009) 6 SCC 587, this Court propounded
that the prosecution in order to prove the
charge under the above provisions has to
establish by proper proof, the demand and
acceptance of the illegal gratification and
till that is accomplished, the accused
should be considered to be innocent.
Carrying this enunciation further, it was
exposited in State of Kerala v. C.P. Rao®;
(2011) 6 SCC 450 that mere recovery by
itself of the amount said to have been paid
by way of illegal gratification would not
prove the charge against the accused and
in absence of any evidence to prove
payment of bribe or to show that the
accused had voluntarily accepted the
money knowing it to be bribe, conviction
cannot be sustained.

14. In P. Satyanarayana Murthy?;, (2015)
10 SCC 152 this Court took note of its
verdict in B. Jayaraj v. State of A.P.%;
(2014) 13 SCC 55 underlining that mere
possession and recovery of currency notes
from an accused without proof of demand
would not establish an offence under
Section 7 as well as Sections 13(1)(d)(i)
and (ii) of the Act. It was recounted as well
that in the absence of any proof of demand
for illegal gratification, the use of corrupt or
illegal means or abuse of position as a
public servant to obtain any valuable thing
or pecuniary advantage cannot be held to
be proved. Not only the proof of demand
thus was held to be an indispensable
essentiality and an inflexible statutory
mandate for an offence under Sections 7
and 13 of the Act, it was held as well qua
Section 20 of the Act, that any
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presumption thereunder would arise only
on such proof of demand. This Court thus
in P. Satyanarayana Murthy?; (2015) 10
SCC 152 on a survey of its earlier
decisions on the pre-requisites of Sections
7 and 13 and the proof thereof summed up
its conclusions as hereunder: (SCC p. 159,
para 23)

"23 The proof of demand of illegal
gratification, thus, is the gravamen of
the offence under Sections 7 and
13(1)(d)(i) and (ii) of the Act and in
absence thereof, unmistakably the
charge therefor, would fail. Mere
acceptance of any amount allegedly
by way of illegal gratification or
recovery thereof, dehors the proof of
demand, ipso facto, would thus not
be sufficient to bring home the charge
under these two sections of the Act.
As a corollary, failure of the
prosecution to prove the demand for
illegal b gratification would be fatal
and mere recovery of the amount
from the person accused of the
offence under Sections 7 or 13 of the
Act would not entail his conviction
thereunder." (emphasis supplied)

This Court in the matter of Shivprasad

Kuldeep (supra) held in paras 14, 15 and 16 as

under:-

“14. in (2009) 3 SCC 779 (C.M. Girish Babu v.
CBI, Cochin, High Court of Kerala), the Supreme
Court held thus:

"18. In Suraj Mal v. State (Delhi
Admn.), (1979) 4 SCC 725, this Court
took the view that (at SCC p. 727,
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para 2) mere recovery of tainted
money divorced from the
circumstances under which it is paid
is not sufficient to convict the accused
when the substantive evidence in the
case is not reliable. The mere
recovery by itself cannot prove the
charge of the prosecution against the
accused, in the absence of any
evidence to prove payment of bribe
or to show that the accused
voluntarily accepted the money
knowing it to be bribe."

15. Further, in (2014) 13 SCC 55 (B. Jayaraj v.
State of Andhra Pradesh), it was held by the

Supreme Court as under:

"7. Insofar as the offence under Section 7

is concerned, it is a settled position in law
that demand of illegal gratification is sine
qua non to constitute the said offence and
mere recovery of currency notes cannot
constitute the offence under Section 7
unless it is proved beyond all reasonable
doubt that the accused voluntarily accepted
the money knowing it to be a bribe. The
above position has been succinctly laid
down in several judgments of this Court. By
way of illustration reference may be made
to the decision in C.M. Sharma v. State of
A.P., (2010) 15 SCC 1 and C.M. Girish
Babu v. CBI, (2009) 3 SCC 779.

9. Insofar as the presumption permissible
to be drawn under Section 20 of the Act is
concerned, such presumption can only be
in respect of the offence under Section 7
and not the offences under Sections 13(1)
(d) (i) and (ii) of the Act. In any event, it is
only on proof of acceptance of illegal
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gratification that presumption can be drawn
under Section 20 of the Act that such
gratification was received for doing or
forbearing to do any official act. Proof of
acceptance of illegal gratification can follow
only if there is proof of demand. As the
same is lacking in the present case the
primary facts on the basis of which the
legal presumption under Section 20 can be
drawn are wholly absent."

Recently, in (2021) 3 SCC 687 (N.

Vijayakumar v. State of Tamil Nadu), reiterating

the judgment of C.M. Girish Babu case (supra)

and B. Jayaraj case (supra), it was held by the

Supreme Court as follows:

"26. It is equally well settled that mere
recovery by itself cannot prove the charge
of the prosecution against the accused.
Reference can be made to the judgments
of this Court in C.M. Girish Babu v. CBI,
(2009) 3 SCC 779 and in B. Jayaraj v.
State of A.P., (2014) 13 SCC 55. In the
aforesaid judgments of this Court while
considering the case under Sections 7,
13(1)(d)(i) and (ii) of the Prevention of
Corruption Act, 1988 it is reiterated that to
prove the charge, it has to be proved
beyond reasonable doubt that the accused
voluntarily accepted money knowing it to be
bribe. Absence of proof of demand for
illegal gratification and mere possession or
recovery of currency notes is not sufficient
to constitute such offence. In the said
judgments it is also held that even the
presumption under Section 20 of the Act
can be drawn only after demand for and
acceptance of illegal gratification is proved.
It is also fairly well settled that initial
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presumption of innocence in the criminal
jurisprudence gets doubled by acquittal
recorded by the trial court.”

22. In light of above, in the present case, it is
quite vivid that there is no proof of demand as it
appears that the currency notes were recovered
from junk room and statements of panch
witnesses and investigating  officer are
contradictory to each other and other present
witnesses did not support the prosecution case. It
is also clear that the complainant stated in his
application that the demand was made on
06.11.2004 but as per Ashish Adhikari (P.W.-4),
accused Umesh Kumar was on leave on
06.11.2004 and the said fact is evident from
Ex.D/1 and Ex.D/2. Thus, the prosecution has
failed to prove the demand and acceptance of
bribe by the appellants from the complainant

beyond reasonable doubt.”
In the light of above, in the present case, it is quite vivid that
the prosecution has failed to prove the essential ingredient
of demand of bribe. The evidence on record shows that the
original CPF loan application of the complainant (PW-5) was
missing and only a photocopy (Ex.P-8) was filed, which
weakens the prosecution case and raised serious doubt.
Further, the prosecution witnesses dealing with the CPF
loan application have not established that any such

application was ever pending before the accused at the
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relevant time of loan sanction. These circumstances gives
support to the defence version made in answer to Q. No.120
in 313 Cr.P.C. statement that no application was received by
the accused. Consequently, in the absence of reliable proof
of demand and acceptance of illegal gratification, the
prosecution has failed to prove its case beyond reasonable
doubt.

34. For the foregoing discussion, the appeal is allowed.
Conviction of the accused/appellant under Sections 7 and
13(2) r/w 13(1)(D) of the P.C. Act and sentenced imposed
thereunder are hereby set aside. He is acquitted of the said
charges.

35. Since, the instant appeal was prosecuted by the legal
representative on account of  death of the
accused/appellant, therefore, after allowing the appeal, no
direction is required for the LRs to furnish personal bond
under Section 481 BNSS.

36. The trial Court record along with a copy of this judgment be
sent back immediately to the trial Court concerned for
compliance and necessary action.

Sd/-

(Rajani Dubey)

JUDGE
pekde



