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FA No. 17 of 2024

1 - Dayamati W/o Edward Ekka, Aged About 67 Years ,R/o Village
Mopka, Tehsil and District Bilaspur (C.G.) (Defendant No.1)

versus

--- Appellant

1 - Barnabas Lakda S/o Pelus Lakda, Aged About 65 Years, R/o
Quarter No. Hig 04, Sada Colony Jamnipali Tehsil Kathghora,
District Korba (C.G.) (Plaintiff No.1)

2 - Athanas Toppo S/o Shri Johan Toppo, Aged About 61 Years,
R/o House No. Hig 506 Sada Colony Jamnipali Tehsil Kathghora,
District Korba (C.G.) (Plaintiff No.2)



2024:CGHC:4367-DB

2

3 - Pascal Minj S/o Shri Paulus Minj, Aged About 62 Years R/o
House No.45 MIG, Pushpa Vihar RSS Nagar District Korba (C.G.)
(Plaintiff No.3)

4 - Francis Lakda S/o Allois Lakda Aged About 77 Years R/o
Village Amdihah Post Tapkara, Tehsil Kunkuri, District Jashpur
(C.G.) (Plaintiff No.4)

5 - Gajanan Rasad Banjare S/o Millu Ram Banjare Aged About 37
Years R/o Ward No.15 Neemchabutara, Village Karahi, Tehsil
Jaijaipur, District Janjgir-Champa (C.G.) (Defendant No.2)

6 - Krishna Kumar Suryawanshi S/o Jagdish Prasad Aged About
42 Years R/o Pali Tehsil Janjgir, District Janjgir Champa (C.G.)
(Defendant No.3)

7 - Trilokchand Miri S/o Milapchand Miri Aged About 46 Years R/o
Lachanpur, Tehsil Janjgir, District Janjgir Champa (C.G.)
(Defendant No.4)

8 - Parasram Sahu S/o Mahettar Sahu Aged About 49 Years R/o
Railway Line, Bhojpur Champa, Tehsil Champa, District Janjgir
Champa (C.G.) (Defendant No.5)

9 - Bindram Koshle S/o Pitambar Prasad Aged About 47 Years
R/o Lachanpur, Tehsil Janjgir, District Janjgir Champa (C.G.)
(Defendant No.6)

10 - Mulchand Tarakh S/o Ganesh Ram Aged About 46 Years R/o
Ward No.2 Aamgaon Tehsil Jaijaipur, District Janjgir Champa
(C.G.) (Defendant No.7)

11 - Vedprakash Kaushik S/o Bhaghwat Kaushik Aged About 35
Years R/o Village Kosmanda Tehsil Champa, District Janjgir
Champa (C.G.) (Defendant No.8)

12 - State of Chhattisgarh Through Collector Janjgir Champa

(C.G) (Defendant No.9)
--- Respondents

FA No. 28 of 2024

1 - Gajanan Prasad Banjare S/o Millu Ram Banjare Aged About
37 Years R/o Ward No. 15 Neemchabutara, Village Karahi, Tehsil
Jaijaipur, District : Janjgir-Champa, Chhattisgarh (Defendant
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No.2)

2 - Krishna Kumar Suryawanshi S/o Jagdish Prasad Aged About
42 Years R/o Pali Tehsil Janjgir, District : Janjgir-Champa,
Chhattisgarh (Defendant No.3)

3 - Trilokchand Miri S/o Milapchand Miri Aged About 46 Years R/o
Lachanpur, Tehsil Janjgir, District : Janjgir-Champa, Chhattisgarh
(Defendant No.4)

4 - Parasram Sahu S/o Mahettar Sahu Aged About 49 Years R/o
Railway Line, Bhojpur Champa, Tehsil Champa, District : Janjgir-
Champa, Chhattisgarh (Defendant No.5)

5 - Bindram Koshle S/o Pitambar Prasad Aged About 47 Years
R/o Lachanpur, Tehsil Janjgir, District : Janjgir-Champa,
Chhattisgarh (Defendant No.6)

6 - Mulchand Tarakh S/o Ganesh Ram Aged About 46 Years R/o
Ward No. 2 Aamgaon Tehsil Jaijaipur, District : Janjgir-Champa,
Chhattisgarh (Defendant No.7)

7 - Vedprakash Kaushik S/o Bhaghwat Kaushik Aged About 35
Years R/o Village Kosmanda Tehsil Champa, District : Janjgir-
Champa, Chhattisgarh (Defendant No.8)

--—-Appellants

Versus

1 - Barnabas Lakda S/o Pelus Lakda Aged About 65 Years R/o
Quarter No. H | G 04 Sada Colony Jamnipali Tehsild Kathghora,
District : Korba, Chhattisgarh (Plaintiff No.1)

2 - Athanas Toppo S/o Shri Johan Toppo Aged About 61 Years
R/o House No. H | G 506 Sada Colony Jamnipali Tehsild
Kathghora, District : Korba, Chhattisgarh (Plaintiff No.2)

3 - Pascal Minj S/o Shri Paulus Minj Aged About 62 Years R/o
House No. H |1 G 45 M | G, Pushpa Vihar Rss Nagar, District :
Korba, Chhattisgarh (Plaintiff No.3)

4 - Francis Lakda S/o Allois Lakda Aged About 77 Years R/o
Village Amdihah Post Tapkara, Tehsil Kunkuri, District : Jashpur,
Chhattisgarh (Plaintiff No.4)

5 - Dayamati W/o Edward Ekka Aged About 67 Years R/o Village
Mopka Tehsil And District Bilaspur, Chhattisgarh.
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(Respondent/Defendant No.1)

6 - State Of C.G. Through Collector, District : Janjgir-Champa,
Chhattisgarh (Defendant No.9)

--- Respondents
For Appellants . Mr. Manoj Paranjape, Sr. Advocate with Mr.
Arpan Verma, Advocate.
For Respondents : Mr. Rajeev Shrivastava, Sr. Advocate with
Ms. Anu Mishra, Advocate.
For Res./State . Mr. Devesh G. Kela, P.L.

D.B. : Hon'ble Smt Justice Rajani Dubey &

Hon’ble Shri Justice Amitendra Kishore Prasad.

(C AV Judgment)

Per Rajani Dubey, J.

1. Since, both the aforesaid first appeals arise out the common
judgment and decree dated 16.10.2023, they are being

heard together and decided by this common judgment.

2. F.A. No.17/2024 has been filed by the Defendant
No.1/appellant herein and FA. No0.28/2024 has been filed by
the Defendant Nos. 2 to 8/appellants herein being aggrieved
by the judgment and decree dated 16.10.2023 passed by
the learned Second Additional District Judge, Janjgir-
Champa, District Janjgir-Champa (C.G.), in Civil Suit

No.07A/2021, whereby the suit filed by the
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plaintiffs/respondent Nos. 1 to 4 herein in both the aforesaid
first appeals was partly allowed holding that the sale deeds
executed by defendant No.1 in favour of defendant Nos. 2
to 8 are not null and void & further held that the
plaintiffs/respondent Nos. 1 to 4 herein are entitled for the
vacant possession of land after demolition of the
superstructure. The Plaintiffs/respondent Nos. 1 to 4 herein
have also filed cross appeal for cancellation of sale deeds of
defendant Nos.1. The parties to the aforesaid appeals shall
be referred herein as per their description before the

learned Trial Court.

Brief facts of the case are that the plaintiffs had filed the civil
suit for declaration of sale deeds executed by Defendant
No.1 in favour of defendant Nos. 2 to 8 as null and void &
vacant possession of the suit lands after demolition of the
superstructure to the effect that they are the Bhumiswamis
with full ownership rights of the suit property situated at
Village Champa, Patwari Halka No. 4, Tahsil Champa,
District Janjgir—Champa. Plaintiff No. 1 is the owner of land
bearing Khasra No. 1485/15 admeasuring 0.20 acre;
Plaintiff No. 2 is the owner of land bearing Khasra No.
1485/16 admeasuring 0.20 acre; Plaintiff No. 3 is the owner

of land bearing Khasra No. 1485/17 admeasuring 0.20 acre;
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and Plaintiff No. 4 is the owner of land bearing Khasra No.
1485/19 admeasuring 0.10 acre, which have been
specifically described in Schedule “A” appended to the
plaint. It was pleaded that Schedule “A” is accompanied by
a map prepared on the basis of the map issued by the
Patwari for the purposes of execution of the sale deeds,
wherein the boundaries of the suit property and its location
on the spot have been clearly demarcated. The plaintiffs
had purchased the suit land from Omprakash through
registered sale deeds, and subsequent to the purchase, the
land was diverted for residential purpose. After mutation
proceedings, the plaintiffs were allotted sub-divided Khasra
numbers out of Khasra No. 1485. Defendant No. 1 had also
purchased land admeasuring 0.31 acre out of Khasra No.
1485/1 from Omprakash Dewangan for a consideration of
Rs. 19,000/- by a registered sale deed dated 17.06.1994.
After mutation, the said land came to be recorded as Khasra
No. 1485/18 admeasuring 0.31 acre. It was further pleaded
that Defendant No. 1 subsequently sold the land bearing
Khasra No. 1485/18 area 0.31 acres by executing
registered sale deeds in favour of several persons. Upon
obtaining information from the office of the Sub-Registrar,

Champa, the plaintiffs came to know that Defendant No. 1
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sold portions of Khasra No. 1485/18 to Defendant No. 2
admeasuring 202.60 square meters, to Defendant No. 3
admeasuring 245.12 square meters, to Defendant No. 4
admeasuring 121.56 square meters, to Defendant No. 5
admeasuring 162.08 square meters, to Defendant No. 6
admeasuring 202.60 square meters, to Defendant No. 7
admeasuring 202.60 square meters, and to Defendant No. 8
admeasuring 121.56 square meters. It was further pleaded
in the plaint that while executing the aforesaid sale deeds,
Defendant No. 1 wrongfully delivered possession of the
plaintiffs’ land, over which the plaintiffs have title and
possession, to Defendants No. 2 to 8, and the said
defendants have commenced construction over the land
described in Schedule “A” to the plaint. It was pleaded that
in all the sale deeds executed by Defendant No. 1, the
boundaries of the plaintiffs’ land have been erroneously
shown. Defendant No. 1 had no right, title, or interest in the
plaintiffs’ land and, therefore, no authority to transfer the
same. The plaintiffs were not parties or executants to the
said sale deeds. It was further pleaded that the sale deeds
executed in favour of Defendants No. 2 to 8, in so far as
they relate to or affect the plaintiffs’ land, are null and void,

having been executed on the basis of incorrect boundaries.
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The defendants have no lawful right to interfere with the
peaceful possession and enjoyment of the plaintiffs over the
suit property. Therefore, the plaintiffs filed a civil suit for

relief of declaration and injunction.

The defendant No.1 filed his written statement with the
averments that the plaintiffs and Defendant No. 1 have
close familial relations. It was pleaded that at the instance
and persuasion of the plaintiffs, a joint agreement to sell
dated 08.05.2016 was executed between the plaintiffs and
Defendant No. 1 for sale of the suit land. Pursuant thereto,
the son of Defendant No. 1, namely Abhishek Ekka, paid an
advance amount of Rs.1,00,000/- to the plaintiffs and
thereafter made further payments from time to time by
transferring amounts to the plaintiffs’ bank accounts. The
payments were made through cash, NEFT, and cheque. It
was further averred that with the consent of the plaintiffs,
the son of Defendant No. 1, being the beneficiary under the
agreement to sell dated 08.05.2016, undertook
development work by levelling the suit land by transporting
the soil from other location. For the purpose of access and
transportation, a pathway was constructed by laying soil, on
the basis of oral consent of adjoining landholders, and an

amount of approximately Rs.17,00,000/- was incurred
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towards such development. According to Defendant No. 1,
he and his son had incurred an expenditure exceeding Rs.
25,00,000/- on the suit land. It was pleaded that with the
consent of the plaintiffs, the suit land as well as the land
belonging to Defendant No. 1 was sold to Defendants No. 2
to 8. However, after completion of the leveling and
development work, the plaintiffs, motivated by greed,
instituted the present suit on false and untenable grounds. It
was further pleaded that when the son of Defendant No. 1
issued a notice calling upon the plaintiffs to perform their
obligations under the agreement to sell dated 08.05.2016,
the plaintiffs submitted a reply on false and frivolous
grounds. The plaintiffs had full knowledge of the
construction of residential houses and the manner in which
construction was being carried out by Defendants No. 2 to 8
at the suit site from the dates of sale. It was asserted that
upon execution of the agreement to sell dated 08.05.2016,
the plaintiffs divested themselves of their rights and
possession and are, bound by the terms of the agreement.
It was further pleaded that the plaintiffs never raised any
objection to the construction activities undertaken by the
defendants. The original Khasra No. 1485 had not been

subjected to map bifurcation at the time of purchase by the
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plaintiffs in the year 1994, nor has such partition been
carried out till date. The plaintiffs did not file any application
before the Tahsildar, Champa, seeking demarcation or
partition of the land. Defendant No. 1 has further contended
that the maps filed by the plaintiffs in Schedule “A” and
Schedule “B” are misleading and contrary to law. It was also
pleaded that the suit has not been properly valued and that
adequate court fees have not been paid. On these grounds,
it was thus contended that the suit, being founded on false

premises, is liable to be dismissed.

The Defendants No. 2 to 8 have not filed any written
statement and defendant No.9 — the State of C.G. was ex-

parte.

The learned Trial Court, after appreciating oral and
documentary evidence on record, partly decreed the suit of
the plaintiff holding the sale deeds executed by the
defendant No.1 in favour of defendant Nos. 2 to 8 are not
null and void & the plaintiffs are entitled for vacant
possession of the suit land after demolishing the
superstructure. Hence, the aforesaid appeals by the

respective defendants.

Mr. Manoj Paranjape, learned Sr. Advocate appearing for

respective defendants/appellants herein in both the
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aforesaid appeals submits that the impugned judgment and
decree are illegal, erroneous, and contrary to the settled
principles of law. It was contended that the learned trial
Court failed to appreciate the oral as well as documentary
evidence available on record in its proper perspective,
which resulted in perverse findings and an unsustainable
decree. The plaintiffs have utterly failed to discharge the
burden of proof cast upon them and did not lead cogent or
reliable evidence in support of their alleged claim. Learned
counsel also argued that the learned Trial Court ignored the
evidence adduced by Defendant No. 1, including the
examination-in-chief and cross-examination of the plaintiffs
and their witnesses, which clearly probabilised the defence
case. According to the defendants/appellants, proper
appreciation of such evidence would have necessarily
resulted in dismissal of the suit. It was also urged that the
learned trial Court failed to consider that the suit was barred
by limitation and, therefore, not maintainable. Additionally,
the suit was liable to be dismissed for want of material
particulars as mandated under Order VIl of the Code of Civil
Procedure, a defect which goes to the root of the matter.
Learned counsel further submitted that the trial Court itself

recorded a finding that the plaintiffs and Defendant No. 1
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had purchased different parcels of land from one
Omprakash. It was contended that once such a finding was
recorded, the trial Court erred in granting relief in favour of
the plaintiffs. It was also submitted that Defendant Nos. 2 to
8 had purchased the land from Defendant No. 1, were
delivered possession, and had raised constructions thereon.
In such circumstances, the suit filed by the plaintiffs was not
maintainable. It was next contended that the learned trial
Court failed to appreciate that the plaintiffs did not properly
value the suit and thereby committed a serious illegality.
The plaintiffs also failed to establish their title over the
subject land, which was a sine qua non for grant of the
reliefs claimed. It was further submitted that the suit was not
properly valued for the relief of demolition of the
superstructure, nor was it properly valued for the relief of
possession. Adequate court fees were not paid, yet the
learned trial Court illegally granted the relief of possession.
Learned counsel for the appellants also argued that the
relief of possession was never specifically claimed in the
plaint and no court fee or stamp duty was paid for the said
relief. Therefore, in view of the guidelines of Hon’ble
Supreme Court, a relief not specifically claimed could not

have been granted. It was further contended that the
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learned trial Court exceeded its jurisdiction in passing the
impugned judgment and decree. The suit, having been filed
by improperly clubbing multiple causes of action, was not
maintainable, and yet the trial Court committed a grave
illegality in decreeing the same. Learned counsel also
submitted that in the absence of specific pleadings and
corresponding prayers, the evidence adduced by the
plaintiffs could not have been legally appreciated or relied
upon. The dispute essentially pertained to the identity of the
property, and without adjudicating upon the said issue, the

decree passed by the trial Court is unsustainable in law.

In support of his submission, learned Sr. Advocate placed
reliance on the decisions of Hon’ble Apex Court in the

matter of Madan Lal L. Raja Ram & Others Vs. Munshi

Datu _and Ors. reported in AIR 1956 PEPSU 80, Pratibha

Singh & Another Vs. Shanti Devi Prasad and Another

reported in (2003) 2 SCC 330 : 2002 SCC OnLine _SC

1136, Rajiv Ghosh Vs. Staya Narayan Jaiswal reported in

2025 SCC OnLine SC 751, judgment of High Court of

Maharashtra in the matter of Paikanna Vithoba Mamidwar

and Another Vs. Laxminarayan Sukhdeo Dalya and

Another reported in 1979 Mh.L.J. 149, Laxman Singh s/o

Meharban Singh Vs. Jagannath s/o Mansaram reported
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in 2000(1) M.P.L.J. 79, judgment of High Court of Madhya

Pradesh, Gwalior Bench in Kanhaiyalal Vs. Keshodas

reported in 1960 SCC OnLine MP 134 : AIR 1961 MP 46

and judgment dated 25.01.2019 of this Court passed in

S.A. No.726/2003 (In the matter of Radhey Shyam Vs.

Shankar Lal Gupta & Anr.).

Learned Senior Advocate Shri Rajeev Shrivastava,
appearing on behalf of the plaintiffs/respondent Nos. 1 to 4,
supported the impugned judgment and decree and
submitted that Defendant No. 1, in the written statement,
has neither disputed the map nor the description of the suit
property as mentioned in the plaint. On the contrary,
Defendant No. 1 has admitted the sale of land belonging to
the plaintiffs. It was the defence of Defendant No. 1 that the
land was sold after execution of an agreement and with the
knowledge of the plaintiffs. In view of such categorical
admissions made in the written statement, no further proof
was required to be adduced by the plaintiffs. It was further
pointed out that the alleged agreement relied upon by
Defendant No. 1 was never produced before the learned

Trial Court.

Learned Senior Advocate further submitted that the plaintiffs

had filed an application before the Tahsildar seeking
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correction of the map, which was allowed by order dated
26.07.2021 (Ex.P-34). In the said order, it was specifically
observed that by playing fraud, incorrect maps and
boundaries were shown in the sale deeds executed by
Defendant No. 1 in favour of Defendant Nos. 2 to 8. The
said order dated 26.07.2021 has not been challenged or set
aside by any competent authority and, therefore, has
attained finality and is binding upon the defendants, in view
of the law laid down by the Hon’ble Supreme Court in

(1996) 1 SCC 435.

It was also submitted that Defendant No. 1 did not enter the
witness box to prove the defence set up in the written
statement and did not file any documentary evidence in
support of the said contentions. On the other hand,
Defendant Nos. 2 to 8 did not even file their written
statements. Such conduct on the part of the defendants,
according to learned Senior Advocate, clearly establishes
that there was no material available with them to rebut the
case of the plaintiffs, and therefore, the evidence led by the
plaintiffs deserved acceptance. Learned Senior Advocate,
however, submitted that the learned Trial Court committed

an error in not granting complete relief to the plaintiffs.

It was further submitted that the plaintiffs/respondent Nos. 1
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to 4 in both the appeals have filed cross-objections
challenging the finding of the learned Trial Court insofar as it
declined to declare the sale deeds executed by Defendant
No. 1 in favour of Defendant Nos. 2 to 8 as null and void. It
was thus argued that the description of the suit property has
been given by the plaintiffs in the plaint averment in the
Schedule attached with the plaint, which was never denied
by the defendants, and in fact, defendant No.1 has admitted
the statement and description of the property, therefore, in
view of the specific admissions made by Defendant No. 1
and the order dated 26.07.2021 (Ex.P-34) relating to
correction of the map, which has not been challenged
before any competent Court, the objection related to the
identity of the land is not maintainable. As such, both the
appeals filed by the defendants are liable to be dismissed

and cross-objection is liable to be allowed.

In support of his submission, learned Counsel placed
reliance on the decision of Hon’ble Apex Court in the matter

of Chowdamma (D) by LR and Another Vs. Venkatappa

(D) by LRs and Another reported in 2025 LiveLaw (SC)

838, Arulmiqu Chokkanatha Swamy Koil Trust Vs.

Chandran reported in (2017) 3 SCC 702, State of Kerala

Vs. M.K. Kunhikannan Nambiar Manjeri Manikoth
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reported in (1996) 1 SCC 435 and Thangam Vs. Navamani

Ammal reported in (2024) 4 SCC 247.

We have heard learned counsel for the parties and perused

the material available on record.

It was an admitted position before the learned Trial Court
that the plaintiffs and defendant No.1 Dayamati in FA
No.17/2024, out of khasra No0.1485/1, had purchased
different area of land from one Omprakash Dewangan. It is
also admitted position that defendant No.1 — Dayamati
purchased 0.31 acres of land out of khasra No. 1485/1 from
Omprakash Dewangan and she sold her land to defendant
Nos. 2 to 8. Further, the sale deeds of plaintiffs and

defendants are not disputed before the learned Trial Court.

As per the pleading of the plaintiffs, plaintiff Nos.1, 2, 3, 4
and defendant No.1 had purchased 0.20 acre, 0.20 acre,
0.20 acre, 0.10 acre and 0.31 acre land from one
Omprakash Dewangan out of khasra No.1485/1, which was
after mutation proceedings, the plaintiff Nos. 1 to 4 and
defendant No.1 were allotted sub-divided Khasra numbers
1485/15, 1485/16, 1485/17, 1485/19 and 1485/18
respectively. As per the plaint averments, the defendant
No.1 — Dayamati sold her land to defendant Nos. 2 to 8 by

registered sale deeds and the subsequent
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are as under :-

“1. gz f& g aiff@ fHar s & adiror aeyfd
@.. 1485 /15, 1485/16, 1485 /17, 1485 /19 &l IHAT
0.70 Udhs A & HfA Wl & a1 W@ 9igd qeud A
ded Al q” d AaRnm q afvfa areud P BfsHr—2
YW afvfa fasa 93l & JIFUR 3U4 wWd WR drd T I
fafea ft w wifas 2|

2. gz fo» g8 aifda fear sy & ufaard saie 1
d 8 <l faspag ux deua I HRPHT 4 $ JTAR
frearfea fear @ @' 9l fawa =, a|der &) 97 @
e A B9 | IdY AR A 2

3. g f& Jg angue wcw f&ar s & gfhard)
HHIG 1 W 8 AR BT YA A7 > TAaRl d =1
areud @ HfSHr—2 > fapa uAl 4 afvfa areqf «®
yder 9 &R | ey FEior 9 &Y g ardirer & enfagof
aferac § SIS AQHUTE 9 STl dAT A9 bl dS<Eal
9 &7 | ufaardy arg a4 N Irdg fawmfor wrEh
IR Hy=T Fraa afr § ger |dd | arEdirer &Y e i
R gfy yfardror w1 fAwfor siv snfdocr & @ s«
dISHR BCIHY dAGHfA &I Wrell FHeoll aAENTOT HI
gfardirer 9 fears s 1

encroached by defendant Nos. 2 to 8.
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purchaser/defendant Nos. 2 to 8 constructed their houses
encroaching upon the portion of land of the plaintiffs and

thus, the suit was filed by the plaintiffs claiming reliefs which

The plaintiffs have also attached Schedule ‘A" and Schedule
‘B’ with the plaint, wherein portion of land of the plaintiffs

has been shown in red ink as A,B,C,D,E,F,.G, which was
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The defendant No.1 — Dayamati

19

6, which read thus :-

Tg [ aig gF Pl HEHT 05 FHT YU HfHTTT
TG g4 & &abr 787 6 FHRUT &

(®) g & ardlror aur gidardinor & 1 srgg g
gaeft 8 Tur g[8 giRaiRe g &1 55 o7
FHITRIT & Tlaard] @. 1 & g7 Ff99a gaesr foar
v3gs gFemr f[Hard? mrm m@lger dediad a foler
fArage &7 gRT FidiTor g GRT 139 S ok
& areyd &l &7 & gl iR @&l QAT T
gIgd &1 1T @i AfGd fGad Ggaad aidior g
giaard! & 1 GRT KT 13HT SHIRTHT a7
08.052016 &1 [Awgifea faar wgr forgd gRuma
&&y glaard] @ 1 & gF F99F gasr gieT
grdimor &l SfgT TIfr ger &l 1.00.000,/— Teh
RT &G Ter= [3ar 1371 dagia @Afaa aaal a7
grdiror 8ff seTIag Sff @1 400000,/ — TR TG
&g 8ft srerer Sff @l 1,50.000,/— UH TRG TIIG
Bk &g 8l greber Sff @1 1,00,000,/— §FH TG
&G JGYIT [@71%F 13.01.2020 & G7: & F<IIGT
51 @1 1.00,000,/— TF TG &G Jb &GIid G STeor
f&ar a7 81

3G & Siaifa dar gaT A3k dedier a IS
fAeTraYY & GIRT JIRTT0T &1 & 1,00.000,/— §F TG
&GG & 1,00000,/— TF TG &GIG T Fidimor
& F7E, gTEvE S FUr 9% & HregH & gerT 359
9}/ SHIRATHT 1371 08.05.2016 & TR G/

3G & Srga] midaid] &, 1 ggradi ga #R
O (Gi9Y% §Fh]) GRT IFT 3HIR-TAT a1 08.05.
2016 & §I4 I FITOT @ FEHla I areyia it @
5 & 12 HI 75T 97 T @IS (Fh-AF) A Fl

2024:CGHC:4367-DB

has filed her written

statement, wherein she has contended in para 5 (a), (b) and



20

154 & o= &l & 321 g aour g Harl @
iy A1 @1 gRasT & aieyld @l FHdT AT
7T 59 g7 [ soRRTrET & Rl I grEfder
GIT T&H GHIANBUT §F JIEYE 7 FEarmET &
fay a=ar 787 ar (@Y gfa of) [S9F st & o
uia @ifagl @l Hiee GeHid @ SR U7 59
greyla & Ay IRar 8g AgT STeTa} & @7 [HEfor
f@ar a7 81 [59gesT T @ 17,00.000,/— TIE FTRG
&G & [T ST gHT & Sl FigqE & H AR F
FfARET &1 39 A8 2500000,/ — TG TG &GF
& Ffda Ty 1 g iy 7 gidard # o1 g
3¢ gF 399 GapT ZI”T 13591 ST AT &/

(@) Tg a5 Frcior &l areqia (13T SHRTAT 0s.
052016 H Ffofg g fGgd & 39 gfaard & 1
ggrady) @& g7 o GiFlcia 8 @1 Ama gidardiror
& 2 & 8 Pl FIRTUT F EAT FeHIG & g SIgHIT
ggId ekl YT} Tiar GRT & T Faxeic T &
STER GT SHIRATHT [adieh 08.05.2016 G I 04.01.
2020 & FeF [3Fgr 7T & o [&F ardimor & ogof
TeHlad va iRt & fahar 1ar 81

3 & Faila arayfa & GHAABIT 7 a7
ggrd Qg ge grdiror & mT H Gy 3T ga
gk H aFar &7 g7 3¢ gI ZIRT ZHIRATAHT
i 0s.05.2016 & greTT & TG ardivor &l 23
577 OY GIEiTOT EIRT feieah 27.10.2020 &1 F1THGT
THRIHS SIFIT Q9T 7971 Beid: HTNT FrIeTd 7
@i 17.11.2020 &1 J& TIGGA FS T4l & SR
oY mega 139 81 59 @HRUT & 39 FHledr H afviad
Hf9ae7 TAT 8/

6. Jg & greuy &l BHISeT o6 HT SfUTET H
AT del 1 gHIger g4 & el 81

FHRUT & giaaidinor . 2 & 8 RT FreeT
gv [AFfor &7 HprT F917 TYr "I [HEfor Frf
&Hed & @Bfe grer iRt R Rl & ggid
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g & &8 59 FIrur I SrEerR F &iad Jur
IgAlpT FHIT 37 HT laidh,/ THT FieuT d Tg7
133 81 ardiror fasy sHRRTIET aid 08.05.2016 F
fAsgreT ggra s &g ga sfeuey & gfaad &1
fAgfaa g1 1@ & 59 @rUr & arg gF Bl FHeHT 16
& IR 355 off g @ srgaly & cifdaEr] T8
81

The defendant Nos. 2 to 8 did not file any written statement.

Plaintiff No.1 — Barnawas Lakda examined himself as PW-1
to prove the case of the plaintiffs. The learned Trial Court on
the basis of pleadings of both the parties, framed as many
as 06 issues, out of which, issue Nos. 1, 2 and 6 are
significant. For ready reference, issue Nos. 1, 2 and 6 are

reproduced herein as under :-

B . faa~ofg yea forspet

1. |1 yfaard . 1 g7 ufaardy &, 2 3| srgwfva (efsar
8 & ue H fsuifea faed ux f&Ai® 05.| 24 & ITAR)”
09.2018, f&-Ii® 04.01.2020, fe-T®H 05.09.
2018, f&Ii® 04.01.2020, f&sT®H 05.09.
2018, f&-Ii® 05.09.2018, fasT®H 04.01.
2020 9IERTOT DY 916 A &1 Aea &+
& BT AT ¢d I & ?

2. |Fum gfqEardl &, 1 9 8 ae Y1 W “gHToTa”
G U q YA B Heoll HIA Bl
JaTH R @ B ?

6. |HT qIE > daddld H de I W “gHIOTa”
yfaarfesror 9 s@g fFrrfor fear 2, R
geIdx drq 41 &1 Raa siferaca ardiror
YT &1 d SAfEery & ?

The plaintiffs duly proved their title by exhibiting their

respective sale deeds as well as the relevant revenue
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records, wherein their names stand recorded as
landowners. The sale deed in favour of plaintiff No.1,
Barnabas Lakda, dated 22.06.1994, was exhibited as Ex.P-
10; the sale deed of plaintiff No.2, Athnas Toppo, dated
22.06.1994, was exhibited as Ex.P-14; the sale deed of
plaintiff No.3, Pashkal Minj, dated 17.06.1994, was
exhibited as Ex.P-20; and the sale deed of plaintiff No.4,
Fransis Lakda, dated 27.07.1994, was exhibited as Ex.P-24.
The plaintiffs also placed on record certified copies of the
sale deeds dated 05.09.2018 executed by defendant No.1,
Dayamati, in favour of defendant Nos. 3 to 8, namely
Krishna Kumar Suryawanshi, Trilokchand Miri, Parasram
Sahu, Bindram Koshle, Mulchand Tarakh and Vedprakash
Kaushik, which were duly exhibited as Ex.P-29, Ex.P-28,

Ex.P-32, Ex.P-30, Ex.P-33 and Ex.P-31, respectively.

It is apparent from all the aforesaid sale deeds that the
same were executed by defendant No.1 — Dayamati after

more than 20 years of previous sale deed.

Defendant No.1, Dayamati, in her written statement,
pleaded that she sold the land in favour of defendant Nos. 2
to 8 with the consent and permission of the plaintiffs
pursuant to an agreement allegedly executed between

08.05.2016 and 04.01.2020 on the basis of a ‘Number-Chat’
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(Khasra-Khatauni Nakal/Field Book Extract) issued by the
Patwari; however, no such agreement was produced or

proved on record.

The plaintiffs have also filed copy of order (Ex.P-34) dated
26.07.2021 passed by the Revenue Court (Tahsildar,
Champa, District Janjgir-Champa (C.G.), whereby the map
of the plaintiffs was corrected. For ready reference,
operative portion of the said order, is reproduced herein,

which reads thus :-

“ GHIUT TYT HHUT H Hoi G&AIdoi] &l SHacdldT
f@ar 3yg ggr & [grT sifdaaars] grRT 7&gd d@
BT gificiT fabar) gaeor & Tafeda [dwa gai a1 F7
STRT 3/gcfleh 57T 1971 Jreadd H 3G geh<vr 7 goghl
geqrd] GRT 140 &l Y7 &Hd Fed @ FHT
gi® g7 Gl Figel 8T Farr 7ar & Sl e &
BRI &1 F1ad] ZI]T J{iF Jd1 78 37 TGHT FIdad
U7 ] kT Geard gRT digel & &grey 3 g Fordt
TFRIT & FHJIR IFFH DT Heade [Qdar T7R77,
foar diq Fwr gpar fAar s de gerer fAar
YIIgd FF, GRGYH [Odr HEOY gilo ZIRT ol
&HT TpIT [Rafor far mar 3o T &1 Tisel @r
AT F&T &lar 81 F¥la ggradi T gl srHlT at
&= 7 fag @ar 7T &l Feoir AT @l JIA T
faar mar &t Getur sigfaad 81 I8 HrEe T Tl &
IR FFGeX FF] BT [HerrT 781 §17 & JafdT &
FE faudia 3 @1 T8 & sFlad Fraqd
HOGFIT GIRT T& FE+T & TR FI IR &b 7T
Har 1 as F & 77 1353 57 T T8 81 For T}
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G Frgev TR} @1 AT T8 &, FEgex F Fe
&hl FRAITT &1 JoT TR & HRGeY TRl &7 [HeTrT §17
TIled TH FRGST FRIT &l Yeg HIAT ST Gehell &/

SuRiET [@daar & 39 [A%py @R gggar § I
SR {feg @ 1 GG Iored [@977T BT Gidr
&1 3T dcprefl7 8<hT Tear] ZIRT _’IT T HihT
STig giddes Tg okl FeRIT fadier 8,2,/ 2021 614G
THIANT BehT Tear] & SIRT &I IIIad a1 1397
8 & SR RgargarR HRGeT TR & JoT TR
& ey UK #HI1 Gl [ S q qore
g aiar @l ST GG @R Tl &gl d gre
G @l SR GIRT 14T GiIdT &1 d]gER ekl
geqrdl, Irored  [A998ah TR GO @/ FHRUT i
Frifare? & var gdiad glar 8 & dcprdlT Eeghl
geart &t gavrer gler T g 7 gy A @l @ds
&Y g it Fieet F1 earT RF @ T Hibr Sire
fFad @1 srdeenior @l fafd [Aeg ey ggard
F12qof Figgl, 7oisl FRIT TR 39T 7T 8 39F [d
GI9d dcpicli71 Geari & [Q%g gus & [@yrfia
g &ET far oidl geRor F gl gg grgde
T&BIR &1 Fd: [Q1ed g&iapr aig dl adebici7 §eahl
gear] @ faweg gl 4 armer o aof @< & fad
I 81 THT GEPHR G ST #| Sf9a &<

giddeT gred g4 g7 gepeur F&dflag gl glogo 81

The learned Senior Advocate for the appellants contended
that the order dated 26.07.2021 (Ex.P-34) is not binding
upon defendant No.1, Dayamati, and the other defendants,
as they were not parties before the Revenue Court.
However, it is evident from the record that the said order

was duly filed and exhibited by the plaintiffs before the



2024:CGHC:4367-DB

26.

27.

25

learned Trial Court, while the defendants failed to appear
and did not adduce any oral or documentary evidence in

rebuttal.

It is not in dispute that defendant No.1, Dayamati, had
purchased land measuring 0.31 acre out of Khasra
No.1485/1 from one Omprakash Dewangan and thereafter
transferred the said land in favour of defendant Nos. 2 to 8
by executing separate registered sale deeds. In her written
statement, defendant No.1 asserted that the said transfers
were effected with the knowledge, consent, and permission
of the plaintiffs. However, she failed to produce any
documentary evidence whatsoever in support of such plea.
Moreover, defendant No.1 did not enter the witness box nor
did she adduce any oral evidence before the learned Trial
Court to substantiate her assertions, thereby leaving her

pleadings uncorroborated and unsupported by proof.

The Hon'ble Apex Court in the matter of Chowdamma

(supra) held in para 43 to 59 as under :-

43. This Court in Anil Rishi v. Gurbaksh Singh’

observed thus:

"19. There is another aspect of the matter
which should be borne in mind. A
distinction exists between burden of proof
and onus of proof. The right to begin
follows onus probandi. It assumes
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importance in the early stage of a case.
The question of onus of proof has greater
force, where the question is, which party is
to begin. Burden of proof is used in three
ways (1) to indicate the duty of bringing
forward evidence in support of a
proposition at the beginning or later, (ii) to
make that of establishing a proposition as
against all counter-evidence; and (iii) an
indiscriminate use in which it may mean
either or both of the others. The elementary
rule in Section 101 is inflexible. In terms of
Section 102 the initial onus is always on the
plaintiff and if he discharges that onus and
makes out a case which entitles him to a
relief, the onus shifts to the defendant to
prove those circumstances, if any, which
would disentitle the plaintiff to the same."

44. Also, in Addagada Raghavamma and Anr.
v. Addagada Chenchamma and Anr.5, this

Court observed as follows:

“12.... There is an essential distinction
between burden of proof and onus of proof:
burden of proof lies upon the person who
has to prove a fact and it never shifts, but
the onus of proof shifts.... Such
considerations, having regard to the
circumstances of a particular case, may
shift the onus of proof. Such a shifting of
onus Iis a continuous process in the
evaluation of evidence....”

45. As it is seen that the plaintiffs have
successfully discharged their burden of proof
regarding the factum of marriage, the onus now

shifts to the defendants to rebut the same.

46. The defendants, except for denying the

2024:CGHC:4367-DB
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marriage between the deceased Dasabovi and
the plaintiffs' mother, have not produced any oral
or documentary evidence to challenge the legal
sanctity of the said marriage. The contention that
the plaintiffs' mother did not belong to the same
caste as the deceased Dasabovi, is wholly bereft
of any proof or material. In the absence of the
same, the said assertion collapses merely into

speculation.

47. The defendants have produced a
genealogical chart marked as Ex.D-2, which
refers only to themselves and the deceased
Dasabovi, while omitting the plaintiffs and their
mother. In contrast, Ex-P-7, produced by the
plaintiffs, includes both the plaintiffs and the
defendants, presenting a more consistent family
structure. The defendants' failure to justify the
exclusion of the plaintiffs in Ex.D-2 undermines

the credibility of their denial.

48. It is also noted that it is not the case of the
defendants that the plaintiffs were born from a
marriage between the first wife, Bheemakka, and
any other man. In view of the same, it can be
conclusively held that the defendants failed to
discharge their onus to disprove the factum of a
valid marriage between the plaintiffs’ mother and

the deceased Dasabovi.

REVENUE RECORDS NOT PROOF OF TITLE

49. In the absence of any substantive rebuttal,

the defendants seek refuge in the revenue

2024:CGHC:4367-DB
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records. However, their reliance on the revenue
records (Ex P1-P6) is of no avail, as such
records only hold presumptive value and don't

confer title. This Court in Suraj Bhan and Ors. v.

Financial Commissioner and Ors.° observed
thus.

"9.... It is well sefttled that an entry in
revenue records does not confer title on a
person whose name appears in record-of
rights. It is settled law that entries in the
revenue records or jamabandi have only
"fiscal purpose” i.e. payment of land
revenue, and no ownership is conferred on
the basis of such entries. So far as title to
the property is concerned, it can only be
decided by a competent civil court (vide
Jattu Ram v. Hakam Singh, (1993) 4 SCC
403)....7

PARTIES FAILURE TO ENTER WITNESS BOX:
CONSEQUENCES

50. The failure of the defendants to substantiate
their claims through documentary evidence is
eclipsed by a more consequential omission in a
case where the principal controversy turns on
matters lying within her exclusive personal
knowledge, the silence of defendant No.1, her
absence from the witness box, is not a
procedural lapse but a calculated withdrawal

from scrutiny.

51. The conspicuous silence of defendant no.1
strikes not merely as omission but as deliberate
evasion. Defendant No. 1, who lies at the heart of

the controversy, chose not to step into the

2024:CGHC:4367-DB
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witness box and depose regarding the
relationship between the plaintiffs’ mother and
her husband. Her testimony bore direct relevance
not only to the status of plaintiffs’ mother but also
her own position. The only justification advanced
was that defendant No. 1, being an octogenarian
and suffering from arthritis, was unable to attend

the Court proceedings.

52. However, this defence is conclusively
dismantled by the record itself. The deposition of
D.W.1 (Balachandrappa) clearly indicates that
defendant No. 1 was physically present in the
Court during the examination of D.W.2 (G.V.
Venkatappa), D.W.3 (Thimmappa) and D.W.4 (V.
Thimmappa). It further emerges that defendant
No.1 was also present in the Court when the
evidence of P.W.1 (Venkatappa) was being
recorded. If defendant No. 1 was capable of
attending the Court on multiple occasions, no
explanation remains for her failure to offer her

own testimony, except for calculated restraint.

53. This inference is inescapable. This is not a
case of medical inability but of deliberate silence.
In civil proceedings, particularly where the facts
lie exclusively within the personal knowledge of
the party, the refusal to enter the witness box

carries grave evidentiary consequences.

54. This principle is neither novel nor uncertain.
This Court in Vidhyadhar v. Manikrao and Anr.
% held thus:

2024:CGHC:4367-DB
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17. Where a party to the suit does not
appear in the witnessbox and states his own
case on oath and does not offer himself to
be cross-examined by the other side, a
presumption would anise that the case set
up by him is not correct......”

55. The present case is a compelling invocation
of the above principle. Defendant No.1, though
physically present in the Court during the trial,
abstained from stepping into the witness box to
rebut the plaintiffs' assertions assertions that
strike at the very core of the dispute. In the
absence of cogent medical evidence to support
her alleged incapacity, her abstention from the
witness box constitutes deliberate circumvention

of the evidentiary burden resting upon her.

56. In the present factual matrix, the adverse
presumption under Section 114(g) of the

Evidence Act is inevitable.

&57. This Court cannot overlook that defendant
No. 1, while central to the controversy, chose not
only to abstain from entering the witness box but
also wilfully bypassed the statutory remedy

available to those pleading physical incapacity

58. Order XXVI, Rule 1 of the Code of Civil
Procedure, 1908, permits the recording of
evidence through a commission in cases of age
or infirmity. Yet, no application was filed invoking
the said provision, nor was any explanation
tendered for its non-invocation. In a dispute

where the foundational facts lie squarely within
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her exclusive knowledge, such omission
assumes critical significance. Her refusal to
depose, despite the existence of a procedural
safequard specifically tailored to her alleged
condition, cannot be dismissed as inadvertent.
Rather, it reflects a conscious evasion from the
evidentiary process, compounded by her
unexplained failure to avail an accessible legal
alternative, is not a neutral act. It constitutes

wilful shielding from judicial scrutiny.

59. A Court of law cannot offer refuge to studied
silence where a duty to disclose exists. The
plaintiffs anchored their claim in measured and
unwavering testimony of PW.2
(Hanumanthappa), an account rooted in personal
knowledge and long-standing familiarity, which
withstood the rigours of cross-examination. His
evidence, unshaken and consistent, found further
corroboration in the genealogical chart presented
by the plaintiffs. It, therefore, stands established
that the plaintiffs have discharged the evidentiary
burden imposed upon them by law. In contrast,
the defendants, bereft of probative material or
candour, resorted solely to denials. When
measured against the touchstone of
preponderance of probabilities, the scales

unambiguously tilt in favour of the plaintiffs.”

held in para 7 as under :-

2024:CGHC:4367-DB

Further, Hon’ble Apex Court in M.K. Kunhikannan (supra)
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“7. It is not necessary for us to go into the merits
of the case. We are of the view that the order
passed inter partes in CRP No. 3440 of 1977
dated 2-11-1977, has become final, and it
concludes the matter. The observations made in
the proceedings, at the instance of the first
respondent regarding the validity of the order of
the Board, in CRP No. 3696 of 1977, will not, in
any way, affect the legality and validity of the
proceedings declining to implead Respondents 3
and 4 or the order passed in revision therefrom
CRP No. 3440 of 1977. It is true that the
proceedings dated 28-6-1977 were observed to
be void in law in CRP No. 3696 of 1977, filed by
the first respondent. In our opinion, even a void
order or decision rendered between parties
cannot be said to be non-existent in all cases and
in all situations. Ordinarily, such an order will, in
fact, be effective inter partes until it is
successfully avoided or challenged in a higher
forum. Mere use of the word ‘void' is not
determinative of its legal impact. The word 'void’
has a relative rather than an absolute meaning. It
only conveys the idea that the order is invalid or
illegal. It can be avoided. There are degrees of
invalidity depending upon the gravity of the
infirmity, as to whether it is, fundamental or
otherwise and in this case, the only complaint
about the initiation of the suo motu proceedings
by the Board was, that it was not initiated on

intimation by the State Land Board about the
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non-filing of the statement as required by Section
85(7) of the Kerala Land Reforms Act. In our
opinion, this is not a case where the infirmity is
fundamental. It is unnecessary to consider the

matter further.”

27 and 28 as under :-

“27. Thus virtually, the suit has been decreed by
the High Court for Survey No. 188/2, whereas,
Survey No. 188/2 was admittedly recorded in the
name of Janaki Ammal, who was not impleaded
in the suit nor was any relief claimed against
Janaki Ammal or for Survey No. 188/2. In this
context, it is useful to refer to the evidence of the
plaintiff himself i.e. PW 1. PW 1, in his deposition
before the Court, has admitted the fact that
Survey No. 188/2 is in the name of Janaki Ammal
and he has not initiated any action against her
nor was she impleaded in the suit. Following

statement was made by PW 1 in his statement:

“It is correct to say that Survey No. 188/2
stands in the name of Janaki Ammal. Now
the said Janaki Ammal sold that property to
third person. | have not initiated any action
to include Janaki Ammal as a party to this

suit."”

28. In view of the statement of the plaintiff himself

that Survey No. 188/2 is in the name of Janaki
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In Arulmigu (supra), the Hon’ble Apex Court held in para
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Ammal, the observations of the High Court that
no documentary evidence was filed for the
purpose of establishing that Survey No. 188/2
stands in the name of Janaki Ammal are
erroneous and misplaced. When the plaintiff
himself admitted that Survey No. 188/2 is
recorded in the name of Janaki Ammal, there
was no basis for the High Court to come to the
conclusion that the plaintiff is entitled for the area
apart from 5 acres and 10 cents, which belonged

to the Temple.”

In the light of above guidelines of Hon’ble Apex Court, upon
careful consideration of the pleadings, evidence, and
submissions advanced on behalf of the parties, it is clear
that after completion of mutation proceedings, the
respective purchasers were allotted sub-divided Khasra
numbers, namely, Khasra No0s.1485/15, 1485/16, 1485/17
and 1485/19 in favour of plaintiff Nos.1 to 4, and Khasra
No.1485/18 in favour of defendant No.1-Dayamati. The
plaintiffs specifically pleaded that while defendant No.1 sold
her land to defendant Nos.2 to 8, possession beyond her
entittement was wrongfully delivered and the subsequent
purchasers raised constructions by encroaching upon the
plaintiffs’ land. Consequently, the plaintiffs instituted the

caption suit accompanied by Schedule ‘A’ and Schedule ‘B’
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maps, clearly depicting their portion and the encroached
portions in red ink. The Defendant No.1 did not dispute the
plaintiffs’ title but sought to justify the transactions in favour
of defendant Nos.2 to 8 on the basis of an alleged
agreement to sell in between 08.05.2016 to 04.01.2020,
contending that the land was sold with the consent and
permission of the plaintiffs and substantial amounts were
expended for levelling and development of the land
pursuant to the said agreement. However, despite such
pleadings, defendant No.1 neither produced a copy of the
alleged agreement nor entered the witness box to
substantiate her assertions. The Plaintiff No.1 by examining
himself as PW-1 proved the plaintiffs’ case by producing
their respective registered sale deeds and revenue records
showing their title. It is evident from the record that the sale
deeds in favour of defendant Nos.2 to 8 were executed
more than two decades after the plaintiffs had acquired title

over their respective lands.

The plaintiffs also placed reliance upon the order dated
26.07.2021 (Ex.P-34) passed by the Revenue Court,
whereby the revenue map was corrected after detailed
examination of the original records. The said order

categorically records that although defendant No.1 had sold
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her own land, possession of the plaintiffs’ land was
wrongfully delivered to the purchasers due to incorrect
demarcation, and constructions were raised on land not
corresponding with the original boundaries. The Revenue
Court further directed correction of the computerised map in
conformity with the original map and observed that the error
was not clerical but substantive. The said order has attained
finality, as it was neither challenged nor rebutted by the

defendants.

The contention advanced on behalf of the appellants that
the said revenue order is not binding upon them is devoid of
merit. The order was duly exhibited before the Trial Court
and remained unrebutted. Moreover, as held by the Hon’ble
Supreme Court in M.K. Kunhikannan (supra), even an
order alleged to be void remains effective inter partes
unless set aside by a competent forum. In the present case,
the defendants neither challenged the said order nor

adduced any evidence to dislodge its findings.

It is further significant that defendant No.1, despite raising
specific pleas resting exclusively within her personal
knowledge, chose not to enter the witness box. In view of
the settled law laid down in Vidhyadhar v. Manikrao and

reiterated in Chowdamma (supra), such deliberate
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abstention warrants drawing of an adverse inference under
Section 114(g) of the Evidence Act. The alleged agreement
to sell, which formed the very foundation of the defence,
was neither produced nor proved. The burden, which had
clearly shifted upon the defendants after the plaintiffs

discharged their initial onus, remained undischarged.

The maps appended as Schedule ‘A and ‘B’ to the plaint
clearly identify the encroached portions, and the identity of
the suit land stands firmly established. Defendant Nos.2 to 8
neither denied the encroachment nor led any evidence to
show that their constructions were confined within the land
lawfully purchased by them. Their silence further fortifies the

plaintiffs’ case.

The case laws relied upon by learned Sr. Advocate for
defendant Nos. 1 to 8 would be of no help to them being

distinguishable on the ground of facts.

The learned Trial Court, upon due appreciation of oral and
documentary evidence, rightly held that defendant No.1 was
competent to alienate only her land admeasuring 0.31 acre
and that the sale deeds executed by her in favour of
defendant Nos.2 to 8 are valid to that extent. At the same
time, the learned Trial Court correctly concluded that

defendant Nos.2 to 8 had encroached upon the plaintiffs’
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land and were liable to remove the encroachment and
restore possession to the plaintiffs. The partial decree
passed by the Trial Court thus strikes a just balance
between competing rights and does not suffer from any

perversity or illegality.

37. The cross-appeal filed by the plaintiffs seeking cancellation
of the sale deeds is also devoid of merit, as defendant No.1
had full authority to sell her own land and no evidence has
been led to invalidate the sale deeds in their entirety.
However, in order to bring greater clarity and precision to
the operative portion of the decree, this Court deems it
appropriate to modify the relief clause by explicitly declaring
the sale deeds to be valid, while directing defendant Nos.2
to 8 to hand over vacant possession of the encroached
portions, as shown in red ink — A, B, C, D, E, F and G in
Schedule ‘A" of the plaint, after removal of the

superstructure. Schedule ‘A’ shall form part of the decree.

38. In the result, both the appeals and cross-appeal are
dismissed. Parties shall bear their respective costs. Let

decree be accordingly drawn.

Sd/- Sd/-
(Rajani Dubey) (Amitendra Kishore Prasad)

Judge Judge
pekde



