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Sanjay K. Agrawal, J.

1. This criminal appeal under Section 374(2) of CrPC has
been preferred by the appellant herein against the
impugned judgment of conviction and order of sentence

dated 27/02/2017 passed by learned 5™ Additional
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Sessions Judge, Raigarh in Sessions Case No. 124/2016
whereby he has been convicted for offence punishable
under Section 302 of IPC and sentenced to undergo life
imprisonment with fine of Rs. 2000/-, in default of

payment of fine, further R.I. for 5 months.

. Case of the prosecution, in brief, is that in the intervening
night of 27-28/07/2016, the appellant herein assaulted
Santosh Nishad, while he was sleeping in Truck bearing
Registration No. CG 13 LA 4893, with a jackrod and
caused his death and thereby, committed the aforesaid

offence.

. Further case of the prosecution is that Santkumar Yadav
(P.W.-3), working at Jaibaba Transport Company, reported
about the incident at Police Station Kharsiya pursuant to
which zero dehati nalishi was registered vide Ex. P/30 and
zero merg intimation was registered vide Ex. P/31.
Thereafter, on 28/07/2016, merg intimation No. 64/16
was registered vide Ex. P/25. Nazri naksha was prepared
vide Ex. P/3 and inquest was conducted vide Ex. P/5.
First information report was registered against the
appellant vide Ex. P/26. The dead body of deceased
Santosh Nishad was subjected to postmortem which was
conducted by Dr. Sajan Kumar Agrawal (P.W.-11) and as
per the postmortem report (Ex. P/21), cause of death is
said to be coma and shock due to injury over neck and
brain and nature of death is said to be homicidal.

Memorandum statement of the appellant was recorded
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vide Ex. P/6 and his blood-stained shirt was seized vide
Ex. P/7. Jackrod and a blood-stained towel were seized
from the Trailer vide Ex. P/11. Though the seized articles
were sent for forensic examination, but no FSL report has
been brought on record. After due investigation, the
appellant was charge-sheeted for offence punishable
under Section 302 of IPC which was committed to the
Court of Sessions for trial in accordance with law. The

appellant abjured his guilt and entered into defence.

. In order to bring home the offence, prosecution examined
as many as 17 witnesses and brought on record 38
documents. Statement of the appellant was taken under
Section 313 of CrPC wherein he denied guilt, however, he
examined none in his defence and only brought one

document on record.

. Learned trial Court, after appreciation of oral and
documentary evidence on record, finding the appellant to
be author of crime in question, proceeded to convict him
for offence punishable under Section 302 of IPC and

sentenced him as aforesaid.

. Mr. Govind Dewangan, learned counsel for the appellant
would submit that the appellant has been convicted on
extremely doubtful evidence of last seen together and
except that, there is no other evidence on record to involve
the appellant in the alleged commission of offence. He

would further submit that the evidence of Khem Kumar
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Sahu (P.W.-5) is that the deceased had come to purchase
eatables in the dhaaba and he claims to have seen the
appellant sitting inside the Truck parked about 60-70
feets away and the appellant and the deceased consuming
ligour near the water tank about 80-90 feets away in the
night, but thereafter, as per the evidence of Devram Yadav
(P.W.-8), the deceased had come for loading the Truck in
the plant and had left the plant with loaded Truck and
there is nothing in the evidence of Devram Yadav (P.W.-8)
that at that time, the appellant was also sitting with the
deceased. Therefore, even though there is no specific
evidence of last seen, the trail Court has convicted the
appellant for the offence in question only on suspicion,
which is absolutely illegal and bad in law. As such, the

appellant is entitled to acquittal.

. Per contra, Mr. H.A.P.S. Bhatia, learned State counsel
would support the impugned judgment and submit that
the evidence of Khem Kumar Sahu (P.W.-5) shows that at
about 11 PM in the night, appellant and deceased were
together and after consuming liqour, they left the dhaba
and thereafter, the deceased was found dead on the road
at about 70-80 kms away from the power plant and the
appellant has failed to explain as to when he left the
company of the deceased, as such, the trial Court has
rightly convicted the appellant for the offence in question

and the instant appeal is liable to be dismissed.
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8. We have heard learned counsel for the parties, considered
their rival submissions made herein-above and went

through the records with utmost circumspection.

9. The first question for consideration would be whether the

death of deceased Santosh Nishad is homicidal in nature ?

10. Learned trial Court has answered this question in
affirmative and held the death of Santosh Nishad to be
homicidal in nature relying upon the expert medical
opinion of Dr. Sajan Kumar Agrawal (P.W.-11) who has
proved postmortem report (Ex. P/21) in which cause of
death is said to be coma and shock due to injury over
neck and brain and nature of death is said to be
homicidal. Considering the postmortem report (Ex. P/21)
as well as the statement of Dr. Sajan Kumar Agrawal
(P.W.-11) and looking to the injuries suffered by the
deceased on his neck and head, we are of the considered
opinion that the trial Court has rightly recorded the
finding that death of deceased Santosh Nishad is
homicidal in nature. We hereby affirm the said finding

recorded by the trial Court.

11. The next question for consideration would be whether the

appellant is the author of the crime in question ?

12. There in no direct evidence available on record and the
instant case is based on circumstantial evidence. The

Supreme Court in the matter of Sharad Birdhichand

Sarda v. State of Maharashtra' has laid down the five

1 (1984) 4 SCC 116
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golden principles that constitute the panchsheel of the
proof of a case based on circumstantial evidence, which

state as under :-

“153. A close analysis of this decision would show
that the following conditions must be fulfilled before
a case against an accused can be said to be fully
established :

(1) the circumstances from which the conclusion of
guilt is to be drawn should be fully established.

XXX XXX XXX

(2) the facts so established should be consistent only
with the hypothesis of guilt of the accused, that is to
say, they should not be explainable on any other
hypothesis except that the accused is guilty,

(3) the circumstances should be of a conclusive
nature and tendency,

(4) they should exclude every possible hypothesis
except the one to be prove, and

(5) there must be a chain of evidence so complete as
not to leave any reasonable ground for the
conclusion consistent with the innocence of the
accused and must show that in all human
probability the act must have been done by the
accused.”

13. The trial Court has found the following incriminating
circumstances established and has culled them out in
paragraph 78 of the impugned judgment, which states as

under :-

“78. BIAh! I UehuT H hlg UuereR I1ed Iueise Tal,
TReg 39 day & AT q1ed R faaR vt W), Uepxor
faemm sifagieies gRT usdd Suged aftfa aRfRfaat i
IO e § 3%l 38T 8 - 7

> AN O1eg & g d WfUd g ol ghedr f&Aid !
Hdeh ddy fAure i g aaidR Sgrdiy ™ (31,91, 10) T doik
. ISt 13 - Tag -4893 &l ATeieh AT 3R gEeAT o &A1
28.07.16 i Id H I7d Ik UTEe WRIATT H hIga] oIS hed
T o |

> f&Aien 27 ©d 27 JAE 2016 & 7 B 12.00 Tt &

1.45 Soi deh Hddh daiy [AuTg &l I arg= | gEar Il

BlehY HISIE TgT 3R I a8 ol IATdn ST, Iad g i
IATIT STTehe Ik UTed WRIYAT H ST hidell dlg hedT 3R
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3T d1E 39 UTEc U IS eRHhIET TR 3T dTgd Ts fohd
SH Y Hem G # I Silfdd @ T SR STell geg 5-
5:30 ST ST6 Iad YRHhieT o hHATRA! gRT I I8M & folg
JaTST AT T8, a9 Iad dTe-l o 39 gI8aR Udiy fAwrg ar
AT GRT IR g1 & 3R Aot 78] Wield IR HagHAR hi
g feam mar SR €d HHR & 3 & 918 STd Ich gRT 3o
T o 3ieX ST @ 4T, df Fdeh 9diy (NG Jd e §
T T |

> AT & IuRIeT Tieft eom, Hi St 3o, dd TR &

SWRied 18y faseiwor & ag wifua g o feqies 28-07-2016

! g 5-5:30 IS Hdeh AV [ANTE o1 A SRk oh. il 13

ﬁwﬁ_ 4893 & 3iex UM AT UT, S RR W bl &
M & |

> fRfchcten & a1eg @ +ft 59 G Y gfP gidt & <l gk daly
fAuTe & SRR R g1 gd & @ie & A & R 3Tl 7 <l
MRTAh AT a9 g1 g+ ot i ey Rifdrcaes 3

I gieg | fear g |

> g4l UhR F=ANU] & HIgd ¥ Ig WE § hl bl & U
Y1 e iR It féAieh 28-07-16 el IR ¥ doRR .
IiSft 13 - T - 4893 &t die & us udl. 10 & STl Tl
h YR Hdh G fANTE &k 7a hl STl <hl o I 7T It
YA € gdt. 11 STl Uoleh oh TR SIhRis, Toh <dd d
Hdeh & hUS TG <hl STt ATl & HE Y T8 7 i &
fad=em1 & dRM 7de ddiY & @ TG dRidE!, 4
TAET0T ShrddTat, mwaﬁrwnéuﬂ%mw | fod=m
< SR fadaeh gRT eAT o SFTet & IRt 3T T Fah
g UTH HGRAST UM WRATG ST AsiHiee | 34k @I &
R Y SRS U1 & YR TR AR & forar S qon
STRIYY & &St ATRUSH HU SR IH! a1 W F IHch WK
T Iad oh T 9 1T Iigd IR R IYch GIRT UL he TR I
hHIT hl STCdt <l shrddTet & ey H fad<ier o1 d18g ggH
foRtemay & a1y srafsa @1 8|

> IRt T TeAT & IR eI T TR gl & Igahl
WWSW&HG@ﬁunéﬁagamtﬂ%aWr@ﬁaﬁ
AT aar g |

> IRIUT gRT =9 IufRAfT i frear sifvares forar s, St
mﬁamuaﬂﬁaaﬂﬁé?%ﬁmﬁaﬁwﬁ%aﬂégﬁw
JffaRad w3t 8|

> gTeft ST, FUM T YR & HYF & Jdoh GdIy G &
1Y AT & Uid HIg & Ud & Hdh o 1Y getR o TJ GATd!
hT ShIH AT IATIT AT & | A8l YAV & Y & AR
I der st 13 - YU - 4893 & WaTdt & &0 H R
rT I IR HRIRG & T he STd U8l GRT @id et
forar o & SR "eAr AT ot SraahIT WR g9 &l §=1d ol
forar mar 8 SR rfRaS ey § ) "ean fadis ar 34k gd
Y SR AT S1aeRIST BT iV Fal fohar AT & | "eAT i
27-07-2016 g f&die 28-07-16 &6 AL A H R .
13 - TN - 4893 # R} ol Fdeh Hdly fAwrg & a1 sifaw
IR Uk O1Y @ 71 AT | diey B Sif9gieH gRT ARgeid
AT FTedaTg FA iy uer WSy, 2014 (1) CCSC,
56 (SC) o siacd forar g, Sigd A I=adw <rerd =
gg Srautia fohar & Y O Amell |, gt sifaged ot sifaw




14.

15.

16.

8

IR Fdh ITRIUT & Q1Y @ 7T g, SR &1 39 uRfEfaat
Pl T A HI el gl SrdT 8, [k srefiq difga hr g

g

So far as the first three circumstances recorded by the
trial Court are concerned, they are correct finding of facts
based on evidence available on record and they have not
been disputed by learned counsel for the appellant. So far
as the nature of death of deceased Santosh Nishad is
concerned, we have already discussed above that the trial
Court has rightly held the death of the deceased to be

homicidal in nature.

Memorandum and Seizure :-

The next incriminating circumstance that has been
recorded by the trial Court is that pursuant to
memorandum statement of the appellant vide Ex. P/6,
seizure of his blood-stained shirt has been made vide Ex.
P/7 and seizure of jackrod has been made vide Ex. P/11.
However, though the seized articles were subjected to
forensic examination but the FSL report has not been
brought on record for the reasons best known to
prosecution, thus, seizure of the aforesaid articles would

of no use to the prosecution.

Subsequent conduct under Section 8 of the Evidence

Act :-

It is the case of the prosecution that immediately after the
incident, appellant is said to have absconded from the

spot, as such, his conduct is relevant for proving his guilt
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under Section 8 of the Evidence Act. However, mere
absconding by itself does not necessarily lead to a firm
conclusion of guilty mind. The act is a relevant piece of
evidence to be considered along with other evidence, but
its value would depend upon the circumstances of each
case. Normally, evidence for sustaining a conviction can
scarcely be held as a determining link in completing the
chain of circumstantial evidence, which must admit of no
other hypothesis than that of the guilt of the accused.

(See: Matru v. State of Uttar Pradesh?

17. The absconding by itself is not conclusive of either guilt or

guilty conscience (See: Rahman v. State of Uttar

Pradesh®). Absconding may lend weight to other evidence
establishing the guilt of an accused, but by itself, is hardly
any evidence of guilt. Absconding is a weak link in the
chain of circumstances and is not conclusive either of the

guilt or guilty conscience.

Plea of Alibi :-

18. The plea of alibi, though has been taken by the appellant
but it has not been established by him and it has thus
been taken by the prosecution as an additional link to the
chain of circumstances, however, false plea of alibi, if any,
would only be an additional link to the chain of
circumstances if the prosecution has been able to bring

home the offence beyond reasonable doubt, which they

2 AIR 1971 SC 1050
3 AIR 1972 SC 110
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have failed to do till now in the instant case, as such, false
plea of alibi, if any, would not be sufficient to implicate the
appellant for any offence that too, for a serious offence

under Section 302 of IPC.

Theory of Last Seen Together :-

19. The last and final incriminating circumstance recorded by

the trial Court is that appellant was last seen together
with the deceased on the date of offence by Krishna Singh
(P.W.-2), Khemkumar Sahu (P.W.-5), Ashutosh Sharma

(P.W.-10) and Suresh Nishad (P.W.-15).

20. A careful statement of Krishna Singh (P.W.-2) would show

21.

22.

that he has only stated that at the time of the incident,
helper/khalasi was not present in the Truck and he was
informed by Sant Kumar (P.W.-3) that the helper has
absconded. This witness has not stated anything about
the appellant having been seen together with the deceased

on the date of the incident.

Similarly, Sant Kumar (P.W.-3), who works at Jai Baba
Baijnath Transport Company, has stated that he does not
as to who was working as a helper in the Truck on the
date of offence as their Transport Company does not

employ helpers in the Trucks.

Khemkumar Sahu (P.W.-5), who is the owner of Abhilasha
dhaba, has stated in his examination-in-chief that on the
date of offence, deceased Santosh Nishad came to his

dhaba to buy eatables and thereafter, he along with the
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appellant went a bit far and consumed ligour, however, in
the cross-examination, he has admitted that the deceased
and the appellant were at a distance of 80-90 feet. He has
further admitted that in his statement under Section 161
of CrPC, though he had mentioned that helper was
present along with the deceased but he had not named
the appellant to be the helper. As such, there is omission
in his statement under Section 161 of CrPC, therefore,
this witness cannot be held to be reputable to establish

the theory of last seen together.

23. Ashutosh Sharma (P.W.-10), who is the owner of the

24.

transport company, has stated that deceased was working
in his company as Driver and he has clearly stated that he
does not know as to who was working as a helper on the
date of the offence. After being declared hostile and being
subjected to leading questions in paragraph 4, he has
stated that for five months, appellant was working as a
helper in the Truck, however, in his cross-examination in
paragraph 9, he has again stated that it was not within
his knowledge that the appellant used to work as a helper

and he has never before seen the appellant.

Suresh Nishad (P.W.-15), brother of deceased Santosh
Nishad, has though stated in paragraph 4 of his statement
that appellant used to work as helper in the Truck which
was being driven by his brother, however, in cross-
examination in paragraph 11, he has admitted that he has

not seen the appellant working as helper in the Truck with
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his brother and appellant’s brother Gautam Nishad had
told him about the said fact that appellant worked as a

helper in the Truck with the deceased.

25. Thus, the theory of last seen together has not at all been
established from the statements of the aforesaid witnesses
and the trial Court is absolutely unjustified in holding
that theory of last seen together has been found
established. Even otherwise, though the evidence of last
seen together could point to the guilt of the accused, but
this evidence alone cannot discharge the burden of
establishing the guilt of the accused beyond reasonable
doubt and requires corroboration, as has been held by the

Supreme Court in the matter of Navneethakrishnan v.

State of Inspector of Police®.

26. In sum and substance, we are of the considered opinion
that the prosecution has miserably failed to bring home
the offence in question beyond reasonable doubt as the
five golden principles that constitute the panchsheel of the
proof of a case based on circumstantial evidence as held

by the Supreme Court in Sharad Birdhichand Sarda

(supra) has not at all been established. As such, the trial
Court is absolutely unjustified in convicting the appellant
for offence punishable under Section 302 of the IPC. The
impugned judgment of conviction and order of sentence is
hereby set aside on the basis of benefit of doubt. The

appellant is acquitted of the charges levelled against him.

4(2018) 16 SCC 161
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Since he is already on bail, he need not surrender,
however, his bail bonds shall remain in operation for a
period of six months in view of qthe provision contained

under Section 437-A of CrPC.

27. Accordingly, this criminal appeal stands allowed.

Sd/- Sd/-
(Sanjay K. Agrawal) (Arvind Kumar Verma)
Judge Judge

Harneet



