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IN THE HIGH COURT OF ANDHRA PRADESH AT AMARAVATl

FRIDAY,  THE  EIGHTEENTH  DAY OF JULY,  z~,zJ3

TWO THOUs`AND AND TWENTY FIVE
````.:'P,RESENT:

HONOURABLE SRI JUSTICE RAVI  NATH TILHARI     ~|fc4

_     AND

HONOURABLE SRI JUSTICE MAHESWARA RAO KUNCHEAM  gr,tr,,/

COIVIMERCIAL COURT APPEAL NO:  18 OF 2025  ,~>-I-`
Zi

Betwee n :

oil  and  Natural  Gas  Corpor:atil6`n  Ltd.,  (ONGC),  A  company  incorporated

under  the  Companies  Act,   1956,  Having  its  registered  office  at  Jeevan

Bharati,  Tower-II,124,  Conh^allght  Circus,  New  Delhi  -110  001  And  also

having   office   at   Godavari   'tBhavan,   Base   Complex,   Rajahmundry   East

Godavari District, Andhra PradJ6Sh -533106  Represented  by its authorized

signatory,  Mr.Sharon R,  Execut+iv; Engineer,  Production

...Appellant/Section 34 Petitioner
+:-I I  AND

1.   M/s.  Deep  Industries  Ltd.,i t2A  &  14,  Abhishree  Corporate  Park,  Ambli

BopaI    Road,   Ambli    New  `Swagat   Bungalows,   Ambli,   Ahmedabad,

Gujarat -380058.
i                                 ...Respondent/claimant

2.   Sri  Satish  Chandra,  Presidi'ng-Arbitrator,  Former Justice,  D-25,  Brahma

Apartments,  Sector-7,  Neofi-Delhi-110075

3.   Sri  Ganesh  Jadhav,  Co-A`rb''iffator,  Former  District and  Sessions Judge,

H.No.  9-6-203/1/1F1,  Durga`'`-'Bhawani  Nagar,  Champapet,  Hyderabad  -

500059

4.   Sri   D.Tarakaram,   Co-Arbitrator,   Former  District  and   Sessions  Judge,

H.No.   55-26-ll/1F,   Behinci '`Vedamata   Gayatri   Peetam,   Shivalayam,

H.B. Colony, Seethamadhlara-, Visakhapatnam -530013

...Respondents/Arbitrators



WHEREAS    the    AppeIIahts    above    named    through    its    Advocate

srI|  D.S.SI-VadarShan,   PreSent6d  this  COMCA  under  section  37(1)(c)  of  the

Arbitration and  conciliation Act,1996 read with  section  13  of the  CommercI|al

courts  Act,  2015,  praying  that  I-n  the  Circumstances  Stated  in  the  grounds  in

support  Of  the  appeal,   the   High   Court  may  be  pleased  to  set  aside  the

impugned Judgement dated 36.12.2024  in CAOP No.17 of 2022 on the file of

the court of the special Judge for Trial And Disposal Of Commercial Disputes,

Visakhapatnam    and    consequently   set    aside    the    arbitral    award    dated

19.05-2022.

IA NO..1 OF 2025 `   *|-`,,

i.<   .r*,

petition   under   sectioni`i51--i-::CPC   praying   that   in   the   circumstances

stated  in  the  affI'daVit  filed  in  supPQ-rf  Of  the  Petition,  the  High  Court  may  be

pleased   to   stay  the   operatioh!- and   enforcement   of  arbitrala   ward   dated

19.05.2022,  pending  disposal  of'COMCA  18  of 2025,  on  the  fl'le  of the  High

Court.                                                                 -i ,.
-.-|

c   .I-           \     i

The Appeal  coming  on  forhearing,  upon  perusing  the  petitI-On  and  the

grounds   filed    in    support   thereof   and    upon    hearing   the   argllmentS    Of

sri      Dammalapati      srinivas,      Advocate      General,      assisted      by      sri

D.S.Sivadarshan,  Advocate  for  the  appellant  and  of  sri  s.srI-ram,   learned

senior  Advocate  representing -;sri  vivek  chandra  sekhar  s,  Advocate  for+

Respondent No.1, the Court made:`the following

:`..iI
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THE HONJBLE SRI JUSTICE RAVI NATH TILHARI
&

THE HONJBL SRI JUSTICE MAHESWARA RAO KUNCHEAM

COMMERCIAL COURT APPEAL No.18 of 2025

ORDER:  (per Honble Sri Justice Ravi Nath lllhari)

Heard  Sri  Dammalapati  Srinivas,  learned  Advocate  General,  assisted  by

sri  D.  S.  S'lvadarshan,  learned  counsel  for  the  appellant-  Oil  and  Natural  Gas

Corporation    Limited    (in    short   `ONGC,    and.  Sri   S.    Sriram,    learned   Sen'lor

Advocate,  represent|lng  Sri  S.  Vivek  Chandrasekhar,  learned  counsel  for the  lst

respondent/clai mant.

2I  The  present  appeal  has  been  filed  under  Section  37  (1)  (c)  of  the

Arbitration  and  Conciliation  Act,  1996  (in  short `Act  1996,  read  with  Section  13

of the Commercial Courts Act, 2015 ('ln short `CC Act').

3.  The  lst  respondent  -  M/s.  Deep  Industries  Limited  (in  short `DIL,  is

the claimant,  in whose favour the Arbitral Tribunal  (Panel  of Arbitrators)  passed

the  Award  dated  19.0512O22,  allowing  Claims  A,  B,  C  &  D  and  dismissing  the

claims  E,  F  and  G  with  a  direction  that  the  parties  shall  bear  their  own  costs

under CIaim-H.   The award is against the appellant -ONGC.

4.   ONGC  filed   application   for  setting   aside  the   arbitral   award.     The

special  court for Trial  and  Disposal  of Commercial  D-lspute,  Visakhapatnam  (-ln

short  `the  special  court,  in  CAOP.No.17  of  2022  dismissed  the  application  Of

ONGC by Order dated  30.12.2024 and thereby refusing to set aside the arbitral

award  under Section 34 of the Act 1996.
rdjp,, ,
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5.    Briefly   stated,   M/s.    DIL   is   a   Company   incorporated   under   the

companies  Act,  1956  (referred  to  as `the  claimantJ)  and  is `one  stop  solution'

Provider in  the energy section  in  every need  in  Oil  and  Gas field  operations  like

Providing  Air  and  Gas  Compression  Services,  Drilling  and  work  over  services,

Gas   Dehydration   Services   etc|     The  ONGC  is   a   Central   Government  public

Section   Undertaking   involved   in  exploration  and   exploitation   of  Hydrocarbon

and  Natural Gas, a  Maharatna Company incorporated  under the companies Act,

1956   and   having   one   of  its   branch   Rajahmundry,   Asset   spread   over  East

Godavari,  West  Godavari  and  Krishna  Districts  of  Andhra  Pradesh  and  othe+

Parts  Of  the.COuntry  aS  Well  as  abroad|     phase-I  &  Phase-II  contracts  were

awarded   to   the   claimant   -   DIL   by   the   ONGC   for   installation   of   4   Gas

Dehydration   Units   (GDUs).      The   scope   of   the   phase-II   contract   was   to

dehydrate  the  natural  gas  at the  inlet  of the  Gas  Dehydration  Unit  (GDU)  and-

deliver  the  dehydrated  natural  gas  at  the  specified  point.    Total  engineering,

supply,  transportation,  installation,  construction,  commissioning,  operation  and

maintenance of suitable GDU were also within the scope of the work.

6.   The    Bidders   Experience    Criteria    (BEG)   contained    in   clause    2.1

Provided  the Criteria that the  bidders ``having  minimum  two years experience  in

the  last 5  years for  hired  natural  gas compression  services of the capacity of  1

LSCMDJJ shall  be eligible.  But the  bidders who did  not have that experience shall

also  be  considered  provided  they satisfy the experience  criteria  on  the  basis  of

their  technical  collaborator  who  had  such  experience.    since  DIL  did  not  have-

the`reguired  experience  of  two  years,  they  relied  on  the  experience  of  their

technical  collaborator  M/sI  Craft  production  systems  (cps)  and  submitted  the

.--..®
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I  documents   in   respect  of  the  experience   of  their  technical   collaborator  and

;ubmitted  the  Memorandum`of  Understanding  dated  08.06.2015  between  DIL

and cpc, the Master Lease and servicing agreement dated 01.01.2013  between

cps  and   M/s.   Eagle   Ford   Midstream  (EFM)  along  with  the   certificate  dated

o4.02.2015  issued  by  EFM  as a  testimonial  of satisfactory Performance  by CPS,

and  Master Lease and  servicing agreement dated  14.01.2011  between CPS and

`M/s.  General  Minerals  Corporation  (GMC),  in  support  of the  experience  of the

CPS.

7.  The ONGC  awarded  the  contract on  16.06.2016 which  was valid  for  5

years,  however, condition  No,18 of the contract prov'lded  for termination of the

contract during  its validity period.

8.  On  a  complaint  by  one  M/s.  Ascorp  Global  Limited,  New  Delhi  (AGL),

ONGC    sought    certain    clarificat-Ions   from    DIL    on    the    ground    that   their

collaborator cps did  meet the eligibility criteria  and  it required  DIL to furnish  an

undertaking.   DIL furnished  undertaking on  16.03.2016.

9.  ONGC  issued  a  show  cause  notice  dated  28.O4.2017  as  to  why  the

undertaking  should  not be  invoked  and the contract be  not terminated.   DIL by

a  letter  dated   15.05.2017  requested  the  ONGC  to  furnish  cert:ain  documents

which  were  referred  to  in  the  show  cause  notice.     ONGC  furnished  certain

documents by their letter dated o5.07.2017.   DIL gave reply on  17.07.2017,  but

ONGC  terminated  the  Phase-II  contract  by  letter  dated  31.07.2017  w|lth  effect

from  o7.06.2018  (as the  claimant was  allowed  to  perform  till  06.06.2O18).    DIL

therefore  invoked  the  arbitration   clause   before  the  Arbitral  Tribunal  for  the

claims A to H.

€.`-  .
`     t3,
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10.  As  stated  above,  the claims of the  DIL for A to  D  were  allowed  and

for the rest E to H claims,  it was disallowed.   The Award  dated  19.05.2022 was

passed as under:

cc140. For the reasons stated above and the findings recorded On each Of

the issues, the following award is passed:

I-.+

CLAIM No. DES CRIPTION

Claim -A The  termination  of the  phase-II  contract  vide

dated  31.07.2017  is  held to  be  illegal  and  also

contravened   the   provisions   of  the   contract

agreement and is hereby set aside.

Claim -B The  Claimant  is  entitled  for  USD  2,35,469/-

a)ollars  two  lakhs  thirty  five  thousand  four
hundred     and     .sixty     nine     only)     towards

withholding    of    amount    payable     by    the

Respondent  to  the  Claimant  ill  respect  of the

invoices for the months of october 2017 to June

2018 for the respective location.

Claim -C&Claim-D The  Claimant  is  entitled  for  USD  67,60,383/-

(Dollars Sixty Seven lakhs sixty thousand three

hundred and eighty three only) towards Standby

Charges @ 50% for the balance contract period

of 5 years.

Claim -E The claim towards loss ofprofltS iS dismissed.

Claim ~ F The claim towards damage to the reputation of

the Claimant is dismissed.

Claim -G The claim towards legal  expenditure in various

1itigations is dismissed.

a -:zrf
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Claim -H Parties shall bear their o\un costs.

ll.  The  ONGC  filed  application  for  Setting  aside  the  award  Which  has

been dismissed  by the order under challenge in this appeal.

12.   In  this  appeal,   at  this  Stage,   the   main  COntentiOn   raised   by  the

learned  Advocate  General  for the  appellant is that the  termination  letter dated

31.07.2017   with   effect   from   .06.06.2O18   from   which   date   the   termination

became  effective,  was  perfectly valid,  as  the  documents  produced  by the  DIL

were  all  fake  experience  certificates  of  the  technical  COllabOratOr  in  Order  tO

secure   unlawful   ga-ln   by  way  of  unjust  enrichment,   the   DIL  would   not   be

entitled   for   grant   of   claims   i.e.,   payment  towards   stand-by   charges   from

o7.06.2018  onwards and till  31.05.2O21  as awarded  by the Arbitral Tr-lbunal.  He

submitted  that the  stand-by  charges were  for the  period  during  the  operation

period  of the  contract,  if ONGC was  not able to  supply the cOntraCted  quantity

of gas on  account of non-availability, for dehydration and the  stand-by charges

to which  DIL would  have  been  entitled  in  Such  Circumstance,  WOuld  be  50O^o  of

the  gas  dehydration  charges  for the  undehydrated  quantity  at  the  end  of the

I  month to  be settled  on  monthly basis.   He submitted that Since the termination

order was  passed on  31.07.2-017, the operation  Period  Of the contract ended  On

that  day  itself,  but  |ln  view  of the  peculiar  situation,  the  terminat|lon  order was

given   effect  on   o6.06.2018  without  any   protest  from   DIL   and   hence  from

o7106.2018  the  question  of  Supply  Of  gas  Of  the  COntraCted   quantity  did   not

arise.    He  submitted  that in View thereof,  there WOuld  be  nO operation  Per'lOd  Of

(
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contract  from  o7.06.2018  and  consequently  with  effect  from  o7.06.2018,  DIL

was not entitled for any stand-by charges.

13.  Learned Advocate  General  also  referred  to the  pre-bid  meeting  held  I

on  22.O6.2015  in  whl'ch  the  issue  was  discussed  during  the  pre-bid  queries,

referring to para-104 of the arbitral award, to contend that as per the query by

one  of  the  bidders  with  respect  to  \\stand-by  charges  for  balance  period  of,

contract  in  the  event of premature  termination  of the  contract  by oNGCJ',  the

reply  by  ONGC  was  that  ``no  stand-by  charges  will  be  paid   in  the  event  of

premature   termination   of   the   contract   by   oNGCJ'   and   consequently,    he

submitted that the arbitral award granting the stand-by charges was contrary to

the terms of the contract and the stand of the ONGC in  pre-bid meeting,

14.    Learned    Advocate    General    next    submitted    that    even    if   the.

termination  of contract was  held to  be illegal  by I:he Arbitral Tribunal,  DIL could

still  not  be  entitled  to  seek  stand-by  charges,  since  it  failed  to  mitigate  the

alleged  loss  arising  from  the  alleged  illegal  termination.    He  submitted  that  in

view of section  73  of the  Indian  Contract Act  1872,   it was  mandatory for DIL

to  submit  proof  of  actual  loss  of  profit,   but  DIL  did  not  make  any  effort  to

mitigate  the  loss,  by  any  document  and  so  DIL  was  not  entI'tled  for  Stand-by

charges after o6.07.2018.

15.       Learned       Advocate-General       further      submitted       that      the

ONGC/appeIIant  has  already  deposited  75yo  of  the  amount  under  I:he  award

before  the  learned  special  court  which  has  also  been  withdrawn  by  DIL|    He

submitted that the  learned  Special Judge  acted  illegally and  against the settled

\\.
\`
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principles  in  refusing  to  set  aside  the  arbitral  award  under  Section  34  of  Act

1996.

16.       Learned       Advocate-General       further       Submitted       that      the

appellant/applicant  is  entitled  for  stay  Of, execution  Of  the  Arbitration  award

®without imposing any condition of further deposit of the amount,

17.   Sri   S.   Sriram,    learned   senior   COunSel,   assisted    by   Sri   S.   Viivek

chandrasekhar,   for   DIL,   submitted   that   the   arbitral   Tribunal   has   clearly

recorded  that  the  termination  of the  contract  by  letter  dated  31.07.2017  was

illegal.    The  termination  was  not  On  any  specific  ground  On  Which  it  COuld  be

under  clauses   18.1  to  18.5  of  the  contract.     It  was  outside  the  grounds  Of

termination    and   consequently,    the   arbitral   tribunal    rightly   held    that   the

termination  of the  contract was  illegal  and  not valid  and  binding.    The  arbitral

tribunal  also held that the termination Of the contract Was done by invoking the

undertaking  dated   16.03|2016,  consequently  the  termination   not  being  legal

and  the  period  of the  contract  not  having  expired,  for  the  rest  of  the  period

from  the  date  of termination  which  was  effected  from  06.06.2018,  the  ONGC

was  under  liability  under  the  contract  to  make  supply  and  it  having  failed  to

make supplies, the DIL was entitled for the Stand-by Charges under the contract

itself.    He  furl:her  submitted  that  Section  73  of the  lnd'lan  Contract  Act  1872

would  not apply to  such  a  case,  as the  present one.    Because,  the terminal-Ion

has  bean  held  to  be  illegal  and  invalid  and  so there was  nO  broken  COntraCt.    It

shall   b',e  taken  that  during  the  operating   period  of  the  contract,  the  breach

occurred  at  I:he  instance  of  ONGC  entitling  the  DIL  for  the  stand-by  Charges,

/
{.



RNT, J&MRK,I
Com CA  No.l8 of2025

whI|Ch    Was    not    required    to    account    for    the    actual     losses    to    claim

compensation/damages.

18,   Sri   S.   Sriram,   learned   senior   counsel,   further   submitted   placing

rdi+anne in  International seaport Dredging  pvt.  Ltd. v.  I(amarajar port'

I/m/£edz that  under the scheme of the Arbitration  Act,  no  distinction  is  made

nor   any   differential   treatment   is   to   be   given   to   the   Government   while

considering  an  application  for grant  of stay  of a  money  decree  in  proceedings.

under section  34  of the Arbitration  Act.    He  submitted  that the  same  principle

applies  tO  appeal  under Section  37.    The  provisions  of order 41  Rule  5  of the

code of civil procedure for the said purpose ought to be followed as guidance.

19.  Sri S.  Sriram,  learned senior counsel further placing  reliance in  pare/

Engg.Ltd. v.  North  Eastern  Electric Power Corpn.Ltd.2 s;uhmHHufed ThJHit For

setting  aside  a  domestic  award  between  two  Indian  entities  the  ground  of ,

Patent  illegality  is  a  ground  available  under the  statute,  i.e.,  if the  decision  of

the arbitrator is found to  be  perverse or so  irrational that no reasonable person

would  have arrived at the same, or the construction of the contract is such that

no fair or reasonable person would take, or tI,at the view of I:he arbitrator is not

even  a  POSSible  view.     He  submitted  that  the  arbitral  award  does  not  suffer

from  any  such  infirmity  and  so,  I:he  special  Court  was  right  in  not  interfering

and in not setting aside trle arbitral award under section 34 of the Act 1996.

2024 SCC OnLI'ne SC 31 I2
2 (2026';v scc I 67

\
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20.  Sri  S.  Sriram,  learned  Senior  counsel,  submitted,  for  the  aforesaid

arguments that, the appellant is not entitled for grant of any stay/interim order

and the application for stay deserves to be rejected.

21.   We   have   cons|ldered   the   afOreSa-ld   SubmiSSiOnS   and   Perused   the

material on  record.

22.  Section  37  of the  Arbitration  and  Conciliation  Act  1996  provides  for

Appeals  against the  Orders  of the  nature  as  specified-  therein  and  Sub-Section

(1)   (c)   provides  for  setting  aside  Or  refusing  tO  Set  aside  an  arbitral  award

under  section  34.    So,  I:here  cannot  be  dispute  that  the  Present  appeal  filed

against the order of the spec'lal  court in  refusing to set aside the arbitral award

is maintainable.   The submission of Sri S.  Sriram,  learned Senior counsel, 'ls that

in the appeal,  the scope is  not wider than the  scope  under section  34 and  the

learned  special  Judge  has  clearly  recorded  that  the  arbitra'   award   iS  not  in

conflict  with  the  public  policy  of  India  and  also  that  the  award  did  not  Suffer

from any of the grounds as contained under Section 34 of the Arbitration Act to

be  interfered  with.    we  are  of  the  view  that  the  E!PPeal  iS  maintainable,  but,

whether  the  order  of  the  special  Judge  in  refusing  tO  Set  aside  the  arbitral

award  is  open  for  interference  within  the  scope  of  the  appellate  jurisdiction

under   sect|lon    37    of   the    Arbitration    Act    is    a    question,    Which    requires

determination  on  merits in  due course of time.   whether the arb|ltral  award  is in

conflict   with   public   policy   in   Indian   law   or   not  Within   the   meaning   Of  this

experience as in section 34 (2) (b)  (ii) of the Arbitration Act and  its explanation,

is also a question  requiring consideration and determination,  in depth.
\|
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23.  In  view  of the  submissions  as  advanced  at  this  stage,  it  /,fey a/x-a,

also requires consideration,

i.       whether  the  stand-by  charges  would  be  payable  by  ONGC  to  DIL  on

termination  of the  contract  by  letter  dated  31.07.2017  with  effect from

07.06,2018 till otherwise validity period of the contract;

ii.       whether such termination was on any of the grounds under clause  18 so

as to consider the `period of operationJ under the contract;

iii.       whether   the   stand-by   charges   would   be   payable,   when   there   was

termination   of  the  contract  and  even   if  that  be   illegal   being   beyond

Clause   18,   without   DIL   having   mitigated   the   arising   losses   for  such

termination of contract.   In  other words the applicability of Section 73  of

the   Indian   Contract   Act   in   the   facts   of   the   present   case   requires

consideration;

iv.       whether the grounds  permissible  under law for setting  aside the  arbitral

award under Section 34 of the Arbitration and Conciliation Act exists; and

v.       consequent  upon  the  determination  of  aforesaid  issues,  the  legality  or

otherwise of the Order under challenge jn appeal.

24.  In view of the aforesaid, the Appeal is admitted.

25.  Issue  notice to the  lSt respondent/claimant.  since the  lSt respondent

is represented  by the learned counsel, notice would not be sent.

26.  Respondents  No.2 to 4 are the  arbitrators and  have  been  impleaded

in  compliance  to  the  statutory  provisions  of  Rule  3  (i)  of the  Andhra  Pradesh

Arbitration  Rules,  2000  solely  for  the  purposes  of facilitating/requisition  of the  ,
`\

records  of. the  arbitral  proceedings  and  being  formal  parties,  the  notice to  the
d
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respondents  2  to  4  is  dispensed  with,  but  'lnformatiOn/requisition  be  Sent  for

records.

27.  I.A.No.1  of 2025  has  been.filed  for  stay  of the  arbitral  award  dated

19.05.2O22  pending  disposal of I:he appeal.

2:8.  I:A   International  Seaport  Dredging   Pvt.   Ltd.  (s;NPTa),  UPon

which sri  s.  sriram,  learned senior counsel  placed  reliance, the facts were that

the   arbitral   award   was   challenged   under  Section   34   of  the   Arbitration   &

Conciliation  Act  and lan  application  for  stay  of the  exeCut|lOn  Was  moved.    The

concerned  High  Court  granted  stay  on  the  execut.ion  of the  award  conditional

on the  respondent furnishing  a  bank guarantee  within  a  specified  period.   The

judgment was challenged in the HonJble Apex Court.   The contention  raised was

that  since  the  award   operated   as  money  decree   under  section   36  of  the

Arbitration Act, the  High  Court was  not justified  in  directing  merely furnishing  a

bank  guarantee  in  relation  to  the  principal  amount|    The  respondent  therein

ought to have been directed to deposit the amount awarded to 'It aS a condition

-  for  grant  of  stay  on  the  execution  of  the  award.     The  HonJble  Apex  Court

observed  that  the   law   qua  arbitration   proceedings  cannot  be  any  different

merely  because  of  the  status  of  the  respondent  aS  a  Statutory  undertaking.

The    HonJble    Apex    Court    referred    to    its    Previous    judgment    in    fram

Developments Private Limited v. State of West BengaP, in praras-T3 arid

14, which are reproduced as under:

3  (201i,9)  8  SCC  112

I
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cc13. In this  regard,  it  is  necessary to  advert to  a decision of a two-Judge

T3erroh  of th:rs  cout -TrL Pan  Developments  private  Limitedv. State  of West

Be72gCZ/a Where it Was Observed.I

cc20.  In our view,  in the present context, the phrase used is  cchaving regard

to" the provisions ofcp-c and not ctin accordance with9' the provisions of cpc.

In the latter case, it would have been mandatory, but in the form as mentioned

in Rule 36(3) of the Arbitration Act, it would only be directory or as a guiding

factor.  Mere reference to cpc in the  said  section 36  carrot be  construed in

such a manner that it takes away the power conferred in the main statute (i.e.

the Arbitration Act) itself. It is to be taken as a general guideline, which will not

make the main provision  of the  Arbitration Act  inapplicable.  The provisions

ofCPC are  to  be  followed  as  a  guidance,  whereas  the  provisions   of  the

Arbitration Act are essentially to be first applied. Since, the Arbitration Act is a

self-contained Act, the provisions ofcpc will apply only insofar as the  same

are not inconsistent with the spirit and provisions of the Arbitration Act.'9

14. The Court also observed:
cc26.   Arbitration  proceedings   are   essentially   altemate   dispute  redressal

system meant for early/quick resolution of disputes and in case a money decree

- award as passed by the arbitrator against the Goverrment is allowed to be

automatically stayed, the very purpose of quick resolution of dispute through

arbitration would be defeated as the decree-holder would be fully deprived of

the  fruits  of the  award  on  mere  flling  of objection  under  section  34  of the

Arbitration Act. The Arbitration Act is a special Act which provides for quick

resolution of disputes between the parties and section  18 of the Act makes it

clear that the paI'tieS Shall be treated with equality. once the Act mandates

so,  there  cannot  be  any  special  treatment  given  to  the  Government  as  a

Party. As such, under the scheme of the Arbitration Act, no  distinction is

made  nor  any  differential  treatment  is  to  be  given  to  the  Government,

wh'fale  considering  an  application  for  grant  of stay  of a  money  decree  in
A

proc`eedings  under  section  34  of the Arbitration Act.  As we  have  already

mentioned above, the reference to cpc in section 36 of the Arbitration Act

is  only to  guide the  court as  to  what conditions  can  be imposed9  and  the

same have to be consistent with the provisions of the Arbitration Act.          ,h
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28.  Section 36  of the Arbit1-atiOn Act also  does not provide for any  SPeCial

treatment to the Government while d.ealing with grant of stay in an application

under proceedings of section 34 of the Arbitration Act. Keeping the aforesaid

in  consideration  and  also  the  provisions  of  Section  18  providing  for  equal

treatment  of parties,  it  would,  in  our  view,  make  it  Clear  thatthere  is  no

exceptional treatment to be given to the Government while considering the

application   for   stay   under   section   36   filed   by   the   Government   in

proceedings under section 34 of the Arbitration Act."
(empllaSiS SILPPl i ed)"

2!9. The HcJrirJhe A!pex coulC 'm International Seaport Dredging  Pvc.

£fld,  (SuPra)  Observed  that the Arbitration  Act is  a  self-contained  code,  it does

not distinguish  between  governmental  and  private entities.  Hence, the decision

of  the  court  cannot  be  influenced  by  the  position  of  the  party  before  it  and

whether it is a  fly-by-night operator.  Moreover,  an assessment aS tO Whether a

party is  reliable or trustworthy is subjective.  Many  private entities too  may  rely

!  on  the  size  of their  undertak-Ing,  its  Success,  Public  image,  Or  Other  factors  tO

argue that they  are  not fly-by-night operators.  In  the  absence  Of any  PrOV-lSiOn

of law in  this  regard,  it would  be  inappropriate for COurtS tO apply this Standard

wh'lle  adjudicating  the  conditions   upon   which   a   stay  of  an   award   may   be

granted.   similarly,  the  form  of  security   required  I:o   be  furnished  should   not

depend  on  whether  a  party  is  a  statutory  or  other  governmental  body  or  a

private  entity.   Governmental  entities  must  be  treated   in  a   Similar  faSh|lOn  tO

private  part-les  -lnsofar as  proceedings  under the Arbitration  Act are  concerned,

except  where  otherwise  ind'lcated   by  law.  This  is  because  the  Part-leS  have
/
I

.  entered  into  commerc-lal  transactions with  full  awareness  of the  implicat|lohs  of

..I,
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compliance    and    non-compliance    wit:h    the    concerned    contracts    and    the

consequences  which  will  visit them  in  law|  The  HonJble  Apex  Court  found  that

the  HI'gh  Court  was  not  correct  in  directing  the  respondent  to  furnis-h  bank

guarantees  jn  re[atjon  to  the  amount awarded  because  the  respondent was  a

Statutory body.

col The Hot(LJhe AIPex Court in International seaport Dredging pvt.

£fir/, (supra) further referred to its judgment in  royo fng/fleerJ-ng ConpIT,  KI

Jfld/an a// aonpm,  £z{d,4 in  which  it was  observed  that order 41  Rule  5  CPC

principles   are   to   be   followed   in   these   cases,   and   largely   because   public

corporations are  involved,  discretI|On  continues to  be exercised  not on  principles

under  order  41   Rule  5  CPC  but  only  because  large  amounts  exist  and  that

Government  corporations  have  to  pay  these  amounts  under  ArbitraI  Awards.

The  HonJble Apex Court observed  and  held that these  considerations  i.e.,  large

amount,  Public corporation, were i-rrelevant.

31.  So,  based  on  the  aforesaid judgments,  for consideration  for grant of

interim  relief,  the  principles  of order 41  Rule  5  CPC are to  be  followed,  and  no

distinction   can   be   made   because   large   amounts   are   involved   or   that   the

Government corporations have to pay those amounts.

32.  Order 41  Rule 5 CPC reads as under:

6COrder 4l, Rule 5: Stay by Appellate court;

(1) An appeal shall not operate as a stay of proceedings under a decree or order

appealed  from  except  so  far  as  the  Appellate  court  may  order,  nor  shall

execution  of a  decree  be  stayed  by  reason  only  of an  appeal  having  been

4 2021  SCC OnLine SC 3455

\v
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preferred from the decree, but the appellate cout may for sufficient Cause O1-der

stay of execution of such decree.

(Explanation : An orde1- by the Appellate court for tile Stay Of execution Of the

decree shall be effective from the date of the communication Of Such Order tO

the court of first instance, but an affidavit SWOrn by the aPPellant, based on his

personal knowledge, stating that an order for the stay of execution of the decree

has  been  made  by  the  Appellate  court  shall,  pending  the  receipt  from  the

Appellate  cout  of the  order  for  the  stay  of execution  for  any  Order  tO  the

contrary, be acted upon by the court of first instance.)

(2) Stay by Court which passed the decree : Where an application is made for

stay  of execution  of an  appealable  decree  before  the  expiration  of the  time

allowed  for  appealing  there from,  the  court which Passed the  decree  may  On

sufflcient cause being shown order the execution to be stayed.

(3) No order for stay of execution shall be made under Sub-rule (1) or Sub-rule

(2) unless the court making it is satisfied :

(a) that substantial loss may result to the party applying for stay of execution

unless the order is made-,

(b) that the application has been made without unreasonable delay; and

(c)  that  security  has been given by the  applicant for the  due  performance  Of

such decree or order as may`ultimately be binding upon him.

(4)  Subject to  the provisions of Sub-rule  (3) the  court may make an eX Parte

order for stay of execution pending the healing of the application.

(5) Notwithstanding  anything contained in the foregoing  Sub-rules, where the

appellant fails to make the deposit or fumiSh the Security SPeCifled in Sub-rule

(3)  of Rule  1, the  cout shall not make  an order  staying the  execution Of the

decree."

33. I:n International Seaport Dredging Pvt. Ltd. (sNpra) ThJf3 Hot(Uhe

Apex   Court   finally   directed   the   respondent   therein   tO   dePOS'lt   an   amount

quantified  at  75O/o  of  the  decretal  amount,  inclusive  Of  interest,  by  SPeC'lfying

date and on condition of such deposit, enforcement of the award was stayed.
.f

r   .
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34.  In our view, case for grant of interim relief is made out.

35.  Keeping  in  view  the  principles  under  order  41  Rule  5  (3)  CPC,  the

judgment  of  the  HonJble  Apex  Court  in  Jnteflt,a£/oma/ seaparf oredy/ng

pv£,£f]d,  (supra)  and  that  the  appellant  has  already  deposited  75%  of  the

awarded  amount,  which  has  also  been  withdrawn  by  the  respondent-DIL,  to

meet the  ends of justice,  as an  interim  measure,  it is  provided  that subject to

the  appeIIant  furnishing  security  for  the  remaining  amount  under  the  award,

i.e.,  25%  within  a  period  of three  weeks  from  today  to  the  satl-sfaction  of the

learned  special  Court,  Visakhapatnam, the further proceedings for execution  of

the award/decree dated  19.05.2022  shall  remain  stayed,  until  further orders  of

the Court.

36.  List the appeal for hearing after 4 (four) weeks.
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