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A AIELAR. 2090 (.51.) 39AE ofl YSIEHi 5219d & 5, Undoubtedly the low
does not permit taking cognizance of any offence under Section 188
IPC unless there is a complaint in writing by the competent public
servent, In the instant case, no such complaint had ever been filed. In
such an eventuality and taking into account the settled legal
principles in this regard, we are of the view that ie was not
permissible for the trial court to frame a charge under Section 188
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mandatory and no court has Jurisdiction to take cognizance of any of
the offences mentioned therein unless there is a complaint in writing
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6.1 A plain reading of the above provision makes it clear that it bars the Court
from taking cognizance of any offence punishable under section 188 IPC or abetment or
attempt to commit the same, unless there is a written complaint by the public servant for
contempt of his lawful order. The object of this provision is to provide for a particular
procedure in a case of contempt of the lawful authority of the public servant. In the
instatn case, it appears that the Court below has not looked into the provision of section
195 of Cr. P. C. before passing the impugned orders, it does not enable the Police
Officer to register ans FIR for and offence under section 188 of IPC along with other
sections. The reason being, such registration of an FIR has to necessarily end with a
Police Report under 173(2) of Cr. P. C., which is specifically barred under section 195
of Cr. P. C.
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a) A Police Officer cannot register an FIR for any of the offences falling under
Section 172 to 188 of IPC.
b) A Police Officer by virtue of the powers conferred under Section 41 of Cr.P.C.

will have the authority to take action under Section 41 of Cr.P.C., When a
cognizable offence under Section 188 IPC is commited in his presence or
where such action is required, to prevent such person from committing an
offence under section 188 of IPC.

c) The role of the Police Officer will be confined only to the preventive action as
stipulated under Section 41 of Cr.P.C. and immediately thereafter, he has to
inform about the same to the public servant concerned/authorised, to enable
such public servant to give a complaint in writing before the jurisdictional
Magistrate, who shall take cognizance of such complaint on being proma facie
satisfied with the requirement of Section 188 of IPC.
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