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10. Section 118 of the Act inter alia directs that it shall be
presumed, until the contrary is proved, that every negotiable
instrument was made or drawn for consideration. Section 139 of the
Act stipulates that unless the contrary is proved, it shall be

presumed, that the holder of the cheque received the cheque, for the
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discharge of, whole or part of any debt or liability. Applying the
definition of the word 'proved' in Sec. 3 of the Evidence Act to the
provisions of Secs. 118 and 139 of the Act, it becomes evident that in a
trial under Sec. 138 of the Act a presumption will have to be made
that every negotiable instrument was made or drawn for
consideration and that it was executed for discharge of debt or
liability once the execution of negotiable instrument is either proved
or admitted. As soon as the complainant discharges the burden to
prove that the instrument, say a note, was executed by the accused,
the rules of presumptions under Secs. 118 and 139 of the Act help him
shift the burden on the accused. The presumptions will live, exist and
survive and shall end only when the contrary is proved by the
accused, that is, the cheque was not issued for consideration and in
discharge of any debt or liability. A presumption is not in itself
evidence, but only makes a prima facie case for a party for whose
benefit it exists.

11.  The use of the phrase "until the contrary is proved" in
Sec. 118 of the Act and use of the words "unless the contrary is
proved" in Sec. 139 of the Act read with definitions of " may
presume' and "shall presume" as given in Sec. 4 of the Evidence Act,
makes it at once clear that presumptions to be raised under both the
provisions are rebuttable. When a presumption is rebuttable, it only
points out that the party on whom lies the duty of going forward with
evidence, on the fact presumed and when that party has produced
evidence fairly and reasonably tending to show that the real fact is
not as presumed, the purpose of the presumption is over. The accused
in a trial under Sec. 138 of the Act has two options. He can either
show that consideration and debt did not exist or that under the

particular circumstances of the case the non-existence of
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consideration and debt is so probable that a prudent man ought to
suppose that no consideration and debt existed. To rebut the
statutory presumptions an accused is not expected to prove his
defence beyond reasonable doubt as is expected of the complainant in
a criminal trial. The accused may adduce direct evidence to prove
that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the
Court need not insist in every case that the accused should disprove
the non-existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither possible
nor contemplated. At the same time, it is clear that bare denial of the
passing of the consideration and existence of debt, apparently would
not serve the purpose of the accused. Something which is probable
has to be brought on record for getting the burden of proof shifted to
the complainant. To disprove the presumptions, the accused should
bring on record such facts and circumstances, upon consideration of
which, the Court may either believe that the consideration and debt
did not exist or their non-existence was so probable that a prudent
man would under the circumstances of the case, act upon the plea
that they did not exist. Apart from adducing direct evidence to prove
that the note in question was not supported by consideration or that
he had not incurred any debt or liability, the accused may also rely
upon circumstantial evidence and if the circumstances so relied upon
are compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Sec. 114 of the Evidence Act to rebut
the presumptions arising under Secs. 118 and 139 of the Act. The
accused has also an option to prove the non-existence of

consideration and debt or liability either by letting in evidence or in
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some clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant
during the trial. Once, such rebuttal evidence is adduced and
accepted by the Court, having regard to all the circumstances of the
case and the preponderance of probabilities, the evidential burden
shifts back to the complainant, and thereafter, the presumptions
under Secs. 118 and 139 of the Act will not again come to the
complainant's rescue.
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AUIAHI spAAd AsH]RIel U AR AUA &,

"o aiad v & 5, AHyd] S2RHI 2o cidfleRld] 24E11]
aefl. "

Al slloid sARUIE Uziofl Ad] 2y1d & 5,530u1E U A1 SIA
y1gail [5210] c11o(eR] U&lall €2d11d% Ais—U &1 2y SA & FAHi Al
iPflerR] 8. () adlal 24 dlek] () ¥2A€l dideiy Mo
(3) &2l ™A A1l Vol Ais—¢ &l AHYd] SR ¥ Y SAIHI
A19d 8 AHi AHPllER doiR—a adlal AADGIY dlaIZ] &Rl &lddll
ARV 2410 Ais—2¢ 910 AHYd] SR sUIHi 2A19d §.12d &ldal
sAu1El Yo c1RNlerd] Ul wigotl (5216011 GiollER] Uslall A1 & ol |
AHYdl SM dl. *RR/09/RQ ofl A¥ ofleAYBS SAIHI AH1Ad O
RIRHIE Al AHY ] 52Rafl GAY 52 MIgotl (521 eidfleR] V&l &R
dl. Au/aa/2R ol A% &ldall sAAIE] aidlatetief dlaldla AEsIR U
ANYIHI A1 B ¥ AESIR Ut Ais—R9 &l 285 U2 2Y B ial ddi
e GAW 8® 5, AR (eideicig gy ¢l uiell dl.
RR/ 09/ ol A% SA SAR YYGlail SIAEARWII AR oflsAdl &1 d
Aoi8 foidoicig Eamend Yol &Rl el &iR(eiR] UEloll ofidasial ¥
As AU AH1Ad & d As A9l UlReRR Sigdll s1Fdaie] sa
AH AUESR U AR dAHl A[ESIR U 2dISReIR 121 4|
AEs1R Ust A1A ¢lA el daAHi ef1RfleiR] UElatl Ao of12fle] o]
A8 ULl B, Ais—9 A2es sl 8. 1 2A%¥NHI AHRIVl6l YA
GIRUIY 28I olef].

AR gl ofld olRAId A AdiAi AH1Ad B 3,531AI1EH]
wRNAd 3l. R,¥R,CoU.Yo ol HId AR 2Nd d A8l
gudise gl 241 s1A Y AUd oiefl. doll ¥dUIs SFUIERA Ad]
ANUE & &, AHIA AHRI ATUSIg] 222002 Y WA B. ¥ § RIRGIIE
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AHis—v3,77, 35U, 55 &l A gudlse Ulglil e ual 3y s?
€l9d 8. dal Ais UISUIHI oAU U Sl dsAR Galddidi A419d
olefl. 21, gudlse AIgIA dl sFRUIE U Y ANA B. I ACISS |
UG AofAUlol STRUIE U2iofl YAId & 5, ¥—d AHA AUAH] il
ARl 9 ¥ Fdoll AlglAl duR sAUIHi 241Ad dofl As oisd
AHRIYIa 2121 AU B ol S oisd 17 UIA &d] d 2% s B,
AHIRIUI UG 241 513 4lal ofllAall SIg ¥ ANE ol€fl. ol AR
A AIBIRA YR AIUR AVl Bl AUl AHA Y s AIg]A o
Hioldl &1 dl AR U AHHIR oflElAall ¥dIot F—ad AHA AAIUd]
Al &l Aol dAi daal A1) A1g1AIefl asR Adl gd] &dl yel
AR UA HHlal SIe allZlAall ¥ AVE oled] Hal F—d AHA ULl
A1) SIg GiUIY 5 [SFoA 4RI U A2y s2d o1€fl. 2418f] 241R1U]al
oiAuld 2sdiut offl. s3RIElfl edldHi gye ¥R B SRRl
SARUIEIRA F—a AHA ARV ollE]A 21U RIR AHARIVIA Uldigf 2205
sdlzR 524 AR vial A Hi2 AR ¥ HERRICH 5 €2d1AD AHIUR
YA U2 AIUR Audl &) dal slddige sdl g Fef s3]l
HiolRA UR A1 2191 Rl 9g 2uwe g 01 U A1 SIA ARMIRA 241y
s2d oi®fl 24191 A%NHI SUIElotl ZAi A)eA & dH Hisidial SRR
8. A1 dRRI AUl HI2 oflRail YSIEI U AHIUR AULIHT 241D B,

Observation of Hon'ble Supreme Court in case of S. P. Mani and

Mohan Dairy vs. Snehalatha Alangovan, reported as AIR 2022 SC

4883, regarding object of giving statutory notice is also relevant, which is
extracted below:

We may also examine this appeal from, a different
angle. It is not in dispute, as noted above, that no reply
was given by the respondent to the statutory notice served

upon her by the appellant. In the proceedings of the
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present type, it is essential for the person to whom
statutory notice is issued under—Section 138 of the NI Act
to give an appropriate reply. The person concerned is
expected to clarify his or her stance. If the person
concerned has some unimpeachable and incontrovertible
material to establish that he or she has no role to play in
the affairs of the company/firm, then such material should
be highlighted in the reply to the notice as a foundation. If
any such foundation is laid, the picture would be more
clear before the eyes of the complainant. The complainant
would come to know as to why the person to whom he has
issued notice says that he is not responsible for the
dishonor of the cheque. Had the respondent herein given
appropriate reply highlighting whatever she has sought to
highlight before us then probably the complainant would
have undertaken further inquiry and would have tried to
find out what was the legal status of the firm on the date of
the commission of the offense and what was the status of
the respondent in the firm. The object of notice before the
ling of the complaint is not just to give a chance to the
drawer of the cheque to rectify his omission to make his
stance clear so far as his liability under Section 138 of the
NI Act is concerned.

1w, A s1A s2AIE vaidd] edld Yo ARIIRA aldall AdiddIO
As sAAIElA 2Ud oi®fl Al sig Hxod dsAR AR g Gsidd
at€fl. dofl 219 H19 &ldall As GU AHRIVId A8l of gldl 2i3dl] yel
S dsA AR ud Gs1dd otell. dofl AHidR 31. 9,aR,0C¥. U0
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s3uIElall sIAEAR0I GlIs] Al AR YR oflsadl ol ddl uel
sigf oA AR &Rl A1lAdd sAIAHi 211dd o], sTAIE U Ais—
R¢ ofl AHY ] SAR ol AIS—RE o A5 22eHo2 Y A & d 249 s
[Sailgd yer ARVl uat gkl Gde duindidi AdiAi 2A19d ofel.
Adiddial AsAHi ARl A&l i3l yerl sl dsR Gde
dulRddi AR ud Gsiggiai 2H19d aell. 21 AW2NHI,2H1 SIA
s3lale ueidll A1l edld & 5, AR U AHA 21AAHI SUIY ULl As
U2 ARl el dloid SIS dspR Gslddidi AH1dd odfl. A2d
AdNAcid gorg Aoz Aseoll sdH 3¢ Yol SFARUElA] dERIAMI
Gojdlal s3] ASIU. Bdeduivell ARV gl As Uefl A48l 243 uel
SIS visallcHs Y191 285 U didd o1l 5 d 243 gisl w1yl 3ld Gedl
531 i5d o1efl. 118l s31A1Elotl SAHI A B dY ViagHlol UIA.E |
doiss silie Ul 2029(0) A.218P.LAd. 2.2l 9991
2434 SIE 2ls Josleiaf Alxois 22 . 3aAS (Aot SuiEdt YSIEN %
A B, ¥ 1EYAS dUIB Adidi 19 8. da dHi oflAdll &slsdl
ReIMAd s 21dd 8. ddi DISHONOUR OF CHEQUE

PRESUMPTION RESPONDENT NOT DISPUTED SIGNATURE ON
CHEQUE - THEREFOR, PRESUMPTION WOULD ARISE U/S 139 IN
FAVOUR OF APPELLANT WHO WAS HOLDER OF CHEQUE CASE
PUT FORTH BY RESPONDENT DOES NOT SATISFY
REQUIRMENT OF REBUTTAL EVEN [IF TESTED ON
TOUCHSTONE OF PERFONDERANCE OF PROBABILITY.

AIH, Bldall ZAHI GUASd YSIE STRUIE U2iol HEEIY Clal &
il AR 48] 243 el Sig visalicHs Y191 285 W2 d1dd oefl da
Hioldlol 285 UR SIRLI B.241H, ¢ Hdlla oflad ciRug yel ARVl

2sduI olel.
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AU. Ifthe facts and circumstances of this case are considered in light of
above said principle of law it is clear that the Cheque is drawn on the
bank account of the accused and that it bears the signatureof the accused
Therefore statutory presumption arises Under 139, Section of Negotiable
Instruments Act, in the favor of the complainant that the cheque is issued
in discharge of debt or liablity. The burden of rebutting the said
presumption by probable defense is on the accused. On careful perusal of
evidence on record, it is clear that the accused has not ultimately raised
any probable defense.

The sum and substances is well established principles are that,
once it is proved that, cheque pertaining to the account of the accused is
dishonored and the requirements envisaged under Under Section a to
138(a) to (c) of Negotiable Instruments Act is complied, then it has to be
presumed that, cheque in question was issued in discharge of legally
recoverable debt. The presumption envisaged under section 139 of
Negotiable Instruments Act is mandatory presumption and it has to be
raised in every cheque bounce cases. Now, it is settled principles that, to
rebut the presumption, the accused has to set up a probable defense. In
view of the above discussion, this court considered the opinion that the
accused has utterly failed to prove or probabalize his defense and thereby
to rebut statutory presumption in favor of the complainant.

It clearly appears from the evidence on record that defense of the
accused was not raised. Unless and until the accused rebuts the statutory
presumption with convincing and cognet evidence, burden cannot be
shifted the complainant, the complainant has placed sufficiant materials
on record to establish his contention. The evidence on record is sufficient
to accept the case of the complainant that accused has issued cheque in
question towards discharge of legally enforceable debt or liability and the

complainant has proved all the requirements of sec. 138 of Negotiable
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Instruments Act, so as to constitute the offense against the accused.
Therefore, Point No.1 is answered in THE AFFIRMATIVE.
5. 2l s13 ARMlal [F.a.¢l.a siH ¥¥dee U & dofl el &.

A ARG Yol &1%R 84l AHY sl A A1 AHRIV]al|
Qg2 wendd & uel AR &% 8dl ol 2H1H ARl
ollA¥Hi l) dl ULl HedHi &R @ olgl dl sl die s1gdl HI2 slg
siRel oefl yei sie vl siRidiel Ak udigdl AldiR sig [Asey
ol®fl AY HI> ol HiolY &. I dRRI AU HI2 olIH.2%RId GlIEFSIEall
Holly  dijed Ayl [A3¢y 222 s IYwid  R03(0)

A.A416.3.6.9d. - AA.A.’%9393 ol YsieHi vAMd s

RILUIA] U AHIUIR AVIHI AA1Ad D).
A1 S1A AR 3RE1%R B. AR 261931 YsIEl AAud] d
¢olddls o1®l. oflHEIR A ¥2Id Qlf/‘S?édl Sharad Jethalal Savla vs State

of Gujarat (2017 (3) 2353 GLR) ol U21 U Hi yel 2RI

AReIFAHI YSIEl AUl Joiddls 1R ol dH sAdd 8. AER
&S1Sdl U 1 dCiSS AIUR AUUIHI 241 B,

Al GURId oflA ¥R AS 2o YSIEI UR YRl AIUR Al SIA
AUIHI A1 & % of | Y B.

In Ishwarbhal Hirabhai Chunara Vs. State of Gujarat S.Cr.A.
(Ouashing) No-9112 of 2016 Hon.ble Gujarat High Court has held that

The trial Court committed no error in issuing a non-bailable warrant of
arrest having noticed that the accused was not present at the time of
pronouncement of the judgment and order of conviction and sentence in
view of the provisions of Section 418 (2) of the Cr.P.C. Under Sub
Section (2) of Section 418 of the Cr.P.C. when the accused sentenced to
imprisonment is not present in the Court, the Court has to issue a warrant
of his arrest and the sentence shall commence on the date of his arrest

which followed the execution of warrant addressed and send to jail. In the
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absence of the convict accused, the learned advocate appearing for him
cannot prefer an application under Section 389(3) of the Code for
suspension of the sentence to enable the convict accused to prefer an
appeal before the Sessions Court.

After considering the above ratio it appears that this court may
issue an arrest warrant against the accused to secure the presence before
this court for execution of sentence which will be followed by sending
the accused to jail. Consequently in the interest of justice following final
sentence order is passed.

GuR AT sAT UHIA) SAUIENRA dixed] isiell U2 YR sd 8 5
AR 211 513 ¢] daNRRoid gogdoe Aseofl SHH—13¢ YXClol]
Aol s &A1l GUR UUT S YAdlall YRiSololl USIAHI ol
H¥Gtoll AIui] §SH SAIHI A41D B,

—: A1) gsH ;-

(1) =1 s1d AR [adocig eameng Yol &.ueaiefl sui, 3
ol. U 5dIRI IR¥ U, YRaiidl,UlRcigRdl1lal adN(lRloid gogdoe
Aseall sAH—A3¢ Y¥GHall A%¥al Uit atidi A].2A1R.U1.2f.ofl sE3-
RUU(R) #¥ol dsARdiot spAYYIH] 241D B. ARIU]al AER JYailai 0R
(A1) adoll AIE]l Beoll A @lorudiall 20l 31.9,9R,0Cw.Uo (45
3UI1 A1d EIU SR &%1R URIG] ol VBRI UAI Y1) ol £5 ARV
SléHi W1 SAYd ol §SH SAIHI 419 B.

(R) =1 2RI £50fl 284 ail o2 dl ARIA 4y 5 (89) HIRAofl AHIE]
Seof] 21 efld1ad] A9l vel gsH sA1Hi 4419 8.

(3) o ARl GuRsd esol 284 sléHi ¥l sAA dl d
31.9,2R,0Cw.Uo (15 3URII Ald IV GIR &1 URIL] VHal YU
11 Y1) s3RuIElal darcR U2 Ysdl 2A1udioll §S# SAIHI 2419 8,
(v) 2R a1xR g3e ciRrdly o2iRls 2l Rilkdidl] saH-vow
Yot Ysielofl A5 oisd (Aol YR 241ud].
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() AR 3REINR el dIRe ¢y §29.
| gSH AIRAY dl.oR Hl, HIE — YA, 2ol = R0RG ofl AY
yell Aeidani dizll, Aeaidl, A48l s3] 18R s 1A A,

dl.oR/09/0:§ (RACELE 036116 A1)
UIRGIER MY (s Alg ¥YslAd A2
ulciez,(U/C NO.GJ 00616)



