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CIVIL APPEAL NOs. 4148-4149 OF 2009(Arising out of
SLP)No0s.23661-23662 of 2007) Olympic Industries Versus Mulla Hussainy Bhai
Mulla Akberally & Ors.

So far as this ground is concerned, we do not find that delay is a

ground for which the additional counter statement could not be allowed, as it is
well settled that mere delay is not sufficient to refuse to allow amendment of
pleadings or filing of additional counter statement. At the same time, delay is no
ground for dismissal of an application under Order 8 Rule 9 of the Code of Civil
Procedure where no prejudice was caused to the party opposing such amendment

or acceptance of additional counter statement which could easily be compensated
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1A. Duty of defendant to produce documents upon which relief is
claimed or relied upon by him.

(1) Where the defendant bases his defence upon a document or
relies upon any document in his possession or power, in support of his defence or
claim for set off or counter claim, he shall enter such document in a list, and shall
produce it in court when the written statement is presented by him and shall, at the
same time, deliver the document and a copy thereof, to be filed with the written
statement.

(2) Where any such document is not in the possession or power of
the defendant, he shall, wherever possible, state in whose possession or power it
is.

(3) A document which ought to be produced in Court by the
defendant under this rule, but, is not so produced shall not, without the leave of
the Court, be received in evidence on his behalf at the hearing of the suit.

(4) Nothing in this rule shall apply to documents-

(a) produced for the cross-examination of the plaintiff’s witnesses,
or

(b) handed over to a witness merely to refresh his memory.
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It is settled law that, if the documents are found to be relevant to
decide the real issue in the controversy, and when the court felt that interest of
justice requires that the documents may be received, exercising the power under
Order 4 1, Rule 27 CPC the appellate court would receive the documents and
consider their effect thereof. When such is the position, when the documents are
sought to be produced in the trial court, before the arguments are completed,
normally they may be received; an opportunity given to prove them and rebuttal if
any and their relevance and effect they may have, be considered in deciding the
issues arising in the controversy.
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