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IN REVISIONAL JURISDICTION, HIGH COURT

DOES NOT, IN THE ABSENCE OF PERVERSITY,

UPSET CONCURRENT FACTUAL FINDINGS

27. 1t is well settled that in exercise of revisional jurisdiction,
the High Court does not, in the absence of perversity, upset
concurrent factual findings [See: Bir Singh (supra)]. This
Court is of the view that it is not for the Revisional Court to
re-analyse and re-interpret the evidence on record. As held by
this Court in Southern Sales & Services and Others vs.
Sauermilch Design and Handels GMBH, (2008) 14 SCC 457,
it is a well-established principle of law that the Revisional
Court will not interfere, even if a wrong order is passed by a
Court having jurisdiction, in the absence of a jurisdictional

C1Tor.

28. Consequently, this Court is of the view that in the absence
of perversity, it was not open to the High Court in the present
case, in revisional jurisdiction, to upset the concurrent findings

of the Trial Court and the Sessions Court.

FAILURE OF ACCUSED TO REPLY TO NOTICE
LEADS TO AN INFERENCE

29. Furthermore, the fact that the accused has failed to reply
to the statutory notice under Section 138 of the NI Act leads
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to an inference that there is merit in the Appellant-
Complainant’s version. This Court in Tedhi Singh vs.
Narayan Dass Mahant, (2022) 6 SCC 735 has held that the
accused has the initial burden to set up the defence in his
reply to the demand notice that the complainant did not have
the financial capacity to advance the loan. The relevant

portion of the said judgment is reproduced herein below:-

“10. ... The proceedings under Section 138 of the NI Act is
not a civil suit. At the time, when the complainant gives his
evidence, unless a case is set up in the reply notice to the
statutory notice sent, that the complainant did not have the
wherewithal, it cannot be expected of the complainant to
initially lead evidence to show that he had the financial
capacity. To that extent, the courts in our view were right in
holding on those lines. However, the accused has the right to
demonstrate that the complainant in a particular case did not
have the capacity and therefore, the case of the accused is
acceptable which he can do by producing independent
materials, namely, by examining his witnesses and producing
documents. It is also open to him to establish the very same
aspect by pointing to the materials produced by the
complainant himself. He can further, more importantly,
achieve this result through the cross-examination of the
witnesses of the complainant. Ultimately, it becomes the duty
of the courts to consider carefully and appreciate the totality
of the evidence and then come to a conclusion whether in the
given case, the accused has shown that the case of the
complainant is in peril for the reason that the accused has

established a probable defence.” (emphasis supplied)

10
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30. This Court in MMTC Ltd. and Another vs. Medchl
Chemicals & Pharma (P) Ltd. and Another, (2002) 1 SCC 234
has specifically held that when a statutory notice is not
replied, it has to be presumed that the cheque was issued

towards the discharge of liability.

31. Also, after receipt of the legal notice, wherein the
Appellant-Complainant alleged that the Respondent No.I-
Accused’s cheque had bounced, no complaint or legal
proceeding was initiated by the Respondent No.l-Accused
alleging that the cheque was not to be encashed.
Consequently, the defence of financial incapacity of
Appellant-Complainant advanced by the Respondent No.1-
Accused is an afterthought.
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