KABR030014752015

™ .:'E

IN THE COURT OF THE I ADDL.CIVIL JUDGE,
BENGALURU RURAL DISTRICT, BENGALURU
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S/o. Sri. R. Radhakrishna Rao,
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JUDGMENT

The plaintiff has filed this suit against the defendants
for the relief of permanent injunction to restrain the
defendants, their henchmen, servants, agents or anybody
claiming through them or any authority through them either
from interfering with the plaintiffs peaceful possession and
enjoyment of the suit schedule property or not to demolish
the suit schedule property and also not to dispossess the

plaintiff from the suit schedule property and such other

reliefs.
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SUIT SCHEDULE PROPERTY:-

All the piece and parcel of immovable property bearing
BBMP No.112/10, Old No.10, Khata No.164/64/112/10,
Chokkanahalli Village, Yelhanka Hobli, Bangalore North
Taluk (Formerly old site No.10, Katha No.164 then No.64)
Bangalore North Taluk, Bangalore. Now under the limits of
Bruhath  Bengaluru Mahanagara Palike, Bengaluru,
Byatarayanapura Zone, Yelhanka Ward office Bruhath
Bengaluru Mahanagara Palike, Bengaluru, measuring East to
West 50 feet and North to South 30 feet totally measuring
1500 sq feet and bounded on the:

East by : 25 Feet Wide Road
West by Main Road

North by : Property No.9
South by : Property No.10/1

The case of the plaintiff in brief is as under:

2. The plaintiff submits that the suit schedule property is
within the Sy.No.64 which belong to one R. Krishnamurthy
and the said Krishnamurthy sold the entire land in Sy.No.
64 in favour of one Arun Kumar vide registered sale deed
dated 16/5/1997. The said Arun Kumar had formed a layout

and sold the suit schedule property in favour of one Prem
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Sagar vide registered sale deed dated 03/03/2004. The said
Prem Kumar in turn sold the suit schedule property in favor
of one D.S. Manumala wide registered sale deed dated
24/10/2007. The said Manumala sold the suit schedule
property in favor of Mohammad Zakir Ali vide registered sale
deed dated 27/10/2009. The said Mohammad Zakir Ali has
sold the suit schedule property in favour of the plaintiff
herein vide registered sale deed dated 19/11/2012. The
plaintiff further submits that after obtaining the sale deed the
plaintiff has got the Khata mutated in his name and also has
paid taxes to the concerned authority. The plaintiff also has
got power connection to the suit schedule property and also
the suit schedule property is free from all the encumbrances.
The plaintiff further submits that the plaintiff is in peaceful
possession and enjoyment of the suit schedule property. The
plaintiff submits that the plaintiff has executed general power
of attorney in favour of his brother Tabasheer key. The
plaintiff further submits that R. Krishnamurthy had valid title
to sell the suit schedule property in favor of Arun Kumar and
so on till to the plaintiff. The legal possession and enjoyment
of the suit schedule property was delivered from R.
Krishnamurthy to Arun Kumar and so on till to the plaintiff.
The plaintiff further submits that as there was old house in

the suit schedule property the plaintiff repaired the same and
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also constructed shops in the same. The plaintiff is having
legal right title and interest over the suit schedule property
and also having possession over the same. The plaintiff
further submits that on 24/11/2015 at 10 AM the
defendants colluding with each other without having any
right title and interest attempted to interfere with the
plaintiff's peaceful possession and enjoyment and also
attempted to demolish the existing structure in the suit
schedule property. Immediately the GPA holder of the plaintiff
along with his friends restrained the acts of the defendants
and hence the plaintiff has approached the court seeking the
relief of permanent injunction. The defendants may
dispossess the plaintiff from the suit schedule property which
he had acquired wide the registered documents and also may
demolish the suit schedule property. Hence the plaintiff has
filed the present suit.

3. After service of summons, defendant one, two, three
have appeared before the court, but defendant No.1 and 2
have not filed their written statement. Defendant No.3 has
filed his written statement and in the written statement, the
defendant No.3 has contended that the present suit filed by
the plaintiff is not maintainable either in law or on facts and

the same is liable to be dismissed. Further, the defendant
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No.3 admits that the suit schedule property is within the
Sy.No. 64. The defendant No.3 has denied the formation of
layout by one Arun Kumar and also the execution of the sale
deed in favour of the plaintiff. The defendant No.3 further
contends that originally the land in Sy.No.64 was owned by
one Achamma as absolute owner and as per section 14 of the
Hindu Succession Act, she was the absolute owner which she
acquired through a registered sale deed dated 16/08/1925.
Later, the said Achamma executed a registered settlement
deed in favor of her daughter-in-law Chandravati Bai and her
grandchildren Radhakrishna Rao, Krishnamurthy and
Madhav Rao. The said Madhav Rao remained unmarried and
died leaving behind Chandravati Bai as his class one legal
heir to succeed his share of the property. The said
Chandravati Bai was allotted three acres 10 guntas of land in
Sy.No.62 and acquired two acres 29 guntas of land in the
same survey number from her deceased son Madhav Rao. As
such, the said Chandravati Bai became the absolute owner of
five acre 39 guntas of land. Further, the said Chandravati Bai
sold two acre 29 guntas of land in favour of one Ismail under
registered sale deed dated 20/08/1980 and she also sold one
acre 8 guntas of land in favour of one Nagaraj on
30/08/1980. Later, after disposing the said extent of land,

the said Chandravati Bai retained one acre 6 Y2 guntas of
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land. One Krishnamurthy, who is the son of Chandravati Bai,
fraudulently executed a sale deed in respect of one acre 6 %
guntas in favour of Arun Kumar, who is the defendant No.1
herein. The said Arun Kumar formed a layout and plaintiff is
claiming the right and title and possession under the first
defendant. It is further contention of the defendant No.3 that
the title of the first defendant is declared as null and void in
RFA.No0.165/2006 which has been confirmed by the Supreme
Court. It is further contended that Chandravati Bai filed
0.S.N0.1543/2004 against the first defendant herein and her
son Krishnamurthy seeking the relief of declaration and other
consequential reliefs. The said suit was dismissed and later
aggrieved by the judgment and decree, Chandravati Bai
preferred RFA in RFA.No.165/2006. The said RFA was
allowed on 17/09/2009. Then the first defendant and
Krishnamurthy have challenged the judgment of RFA by filing
SLP.No.34873/2009. The said SLP was dismissed on
22/09/2010 by Honorable Supreme Court of India. The first
defendant and Krishnamurthy did not yield to the judgment
of Honorable Supreme Court of India, then the said
Chandravati Bai filed an execution petition in EP.N0.92/2010
for recovery of vacant possession of one acre 6 2 guntas of
land in Sy.No. 64. The suit schedule property is a part of the

said survey number and the execution petition is still pending
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consideration. During the lifetime of Chandravati Bai, she
had executed a registered WILL dated 04/11/2004 in favour
of third defendant who is none other than the grandson. On
25/05/2011, Chandravati Bai died and the WILL came into
force immediately after her death. The third defendant came
on record in execution petition as legal representative of the
deceased decree holder and is contesting the execution
petition. It is further contended that Honorable High Court of
Karnataka and Supreme Court of India has already declared
the Chandravati Bai as owner of land in Sy.No.64 and also
has set aside the sale deed executed by Krishnamurthy in
favour of defendant No.1 as null and void. Hence the plaintiff
sale deed is also void and has no value in the eye of law.
Hence the question of possession of the plaintiff in the suit
schedule property is not maintainable and the plaintiff is not
the absolute owner of the suit schedule property has his
vendor lost his right in respect of Sy.No.64 by virtue of
judgment and decree passed in earlier suits. Hence prays to

dismiss the suit.

4. In view of the above pleadings of the parties, this court

had framed the following issues;

1) Whether the plaintiff proves that he is in

peaceful possession and enjoyment of the
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suit schedule property as on the date of the

suit ?

2) Whether the plaintiff proves the alleged

interference by the defendants?

3) Whether the plaintiff is entitled for the relief

of Permanent Injunction as sought for?

4) What order or decree?

5. In order to prove the plaintiffs case, the General
Power of Attorney holder of plaintiff has examined himself
as P.W-1. P.W-1 got marked 37 documents as per Ex.P-1
to P-37 and two more witnesses examined on his behalf as
PW.2 and 3. Similarly, in order to prove the defence, the
defendant no.3 examined himself as DW-1 and got marked
5 documents on his behalf which have been marked as

Ex.D1 to 5. Both witnesses are fully cross examined.

6. Heard the arguments from both sides.

7. Counsel for the plaintiff relying upon the following
citations:-

1. ILR 1999 Karnataka Series

2. ILR 1999 Karnataka Short Notes 84



10.

11.
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AIR 1963 Bombay 100
Jaiprakash Mangilal Agarwal V/s Smt. Lilabai
Bhate and another

ILR 2004Karnataka 1074
Naganna V/s Shivanna

AIR 2008 SC 901
Gurunath Manohar Pavaskar and others V/s
Nagesh Siddppa Navalgund and others

AIR 1972 Suprem E-court 2299
M. Kallappa Setty V/s M.V. Lakshminarayana
Rao,

AIR 1980 Kerala 224
Karthiyanyani Amma V/s Govindan

ILR 1999 Karnataka 1451

Sathyam @ Ramaiah and others V/s
Karnataka Milk Federation Co-operative Ltd

(1989) 4 Supreme Court Cases 131
Krishna Ram Mahale (Dead), by his Lrs V/s
Mrs. Shobha Venkat Rao

AIR 1975 Supreme Court 1674
Puran Singh and others V/s The Sstate of
Punjab

AIR 1986 Karnataka 194 Karnataka High
Court
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13.
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15.

16.

17.

18.

19.
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M/s. Patil Exhibitors (Pvt Ltd) V/s The
Corporation of the City of Bangalore

AIR 1984 Patna 191
Janaki Rai and another V/s Amir Chand Ram
and other

(1999) 3 Supreme Court cases 573
Vidhyadhar V/s Manikrao and another

AIR 1981 Supreme Court 2235

AIR 1971 Allahabad 29

Allahabad High Court

RFA No.1631/2007

RFA No.947/2005

Writ Petition No.13640/2014 Clubbed with
29515/2019

AIR 1968 Supreme Court 1413

8. Counsel for the defendant No.3 relying upon the

following citations:-

1.

AIR 2006 Karnataka 114

2.  AIR 1983 Orissa High Court
Sarat Chandra Panda V/s Hari Das and others
9. The findings of this Court on the above said Issues

are as under
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Issue No.1 : In the Negative.
Issue No.2 : In the Negative.
Issue No.3 : In the Negative.

Issue No.4 : As per final order
for the following:

REASONS

10. Issue No.1 & 2:-Since issue No. 1 and 2 are interlinked

to each other, they are taken together for common
consideration in order to avoid the repetition of facts and

evidence.

11. Admittedly, the plaintiff has filed the present suit
against the defendants for the relief of permanent injunction
restraining the defendants or any PA holders assignees, agents
or workers anybody acting on behalf of the defendant from
interfering to the peaceful possession of the plaintiffs in
respect of the suit schedule properties and pass such other

reliefs.

12. It is the specific case of the plaintiff that, the plaintiff is
the absolute owner of the schedule property. The plaintiff has
acquired the schedule property by virtue of registered sale deed

dated 19.11.2012 executed by Mohammed Zakir Ali. The



14 0.S.No.1419/2015
Judgment

vendor of the plaintiff has acquired the schedule property by
virtue of registered sale deed dated 27.10.2009 from his
vendors i.e., D S Manumala. The said D S Manumala has
acquired the suit schedule property from one Premasagar vide
registered sale deed dated 24.10.2007. Premasagar acquired
the suit schedule property from Arun Kumar vide registered
sale deed dated 03.03.2004. The said Arun Kumar had
purchased the land in Sy.No.64 from one R Krishnamurthy
vide registered sale deed dated 16.05.1997 and formed layout
in the said Sy.No.64. The plaintiff has acquired the property
by registered sale deed hence and the plaintiff has got
registration of katha. The defendants who are utter strangers
and no way concerned to the schedule properties on
24.11.2015 at about 10.00 AM attempted to interfere with the
plaintiff peaceful possession by attempting to demolish the
existing structure. Hence plaintiff has filed suit for permanent

injunction.

13.  Per contra, It is the case of the defendant No.3 that the
land in Sy.No.64 belonged to one Achamma who acquired the
same vide registered sale deed dated 16.08.1925. the said
Achmamma executed registered settlement deed in favour of
her daughter-in-law Smt. Chandravati Bai and her grand

children Radhakrishna Rao, Krishnamurthy and Madhava
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Rao. As the said Madhava Rao remained unmarried he died
issueless leaving behind his mother Chandravathi Bai as class
1 legal heir. Chandravathi Bai was allotted 3acre 10 guntas of
land in Sy.No.64 and acquired land to an extent of 2 acres 29
gunats in the same Sy.No belonging to her deceased son
Madhavarao. As a result the said Chandravathi Bai owned
Hacre 39 guntas of land. Later the said Chandravathi Bai sold
2 acres 29 guntas of land in favour of one Ismail vide
registered sale deed dated 20.08.1980. Further she sold land
to an extent of lacre 8 guntas of land in favour of one Nagaraj
vide registered sale deed dated 30.08.1980. Finally

Chandravathi Bai retained 1 acre 6 !/2

guntas of land. But
Krishna Murthy who is the son of Chandravathi Bai
fraudulently sold the said remaining land to one Arun Kumar
the 1st defendant who in turn formed layout and the plaintiff
is claiming on the same. The sale deed executed in favour of
Arun Kumar i.e., 1st defendant herein is declared null and
void as per Judgment in RFA 165/2006 which is also
confirmed by Hon'ble Supreme Court. Chandravathi Bai filed a
suit in O.S.No.1543/2004 against 1st defendant and her son
Krishna Murthy seeking the relief of declaration and for other
consequential reliefs. The said suit was dismissed. Aggrieved

by the said Judgment Chandravathi Bai filed appeal in RFA
165/2006 and the said RFA was allowed vide Judgment dated
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17.09.2009. the said Judgment was challenged in Hon'ble
Supreme Court vide SLP No0.34873/2009 and the said SLP was
dismissed vide dated 22.09.2010. As the 1° defendant and
Krishna Murthy didnt allow the said Chandravathi Bai to enjoy
the fruits of the Judgment and Decree execution petition was
filed in Ex.P92/2010. During the pendency of the said
Ex.Petition Chadravathi Bai expired and the 3rd defendant
came on record on the basis of WILL dated 04.11.2004 and the
same is pending consideration. As the sale deeds executed by
Krishna Murthy is null and void the sale deed of the plaintiff is
also null and void and the question of possession of the
plaintiff over the suit schedule property doesn't arise. Hence

defendant No.3 prays to dismiss the suit.

14. The burden is casted on the plaintiff to prove his case.
Therefore in order to discharge the burden, the plaintiff his
examination in chief affidavit and he got examined as P.W-1
and reiterated the entire plaint averments in his evidence.
Therefore there is no necessity to repeat the facts again. P.W-1
got marked 37 documents as per Ex.P-1 to P-37. Ex.P-1 is the
Certified copy of the sale deed dated 01.05.1997, Ex.P-2 is the
Certified copy of the sale deed dated 19.11.2012, Ex.P-3 is the
General Power of Attorney, Ex.P-4 is xerox copy of register

sale deed dated 03.03.2004, Ex.P-5 is xerox copy of register
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sale deed dated 24.10.2007, Ex.P-6 is xerox copy of register
sale deed dated 27.10.2009, Ex.P-7 to 9 are the B Khata
register extract, Ex.P-10 to 14 are the tax paid Receipts, Ex.P-
15 and 16 are the Electricity bills, Ex.P-17 to 27 are the
encumbrance certificates, Ex.P-28 is Akarbandh, Ex.P-29 is
the Hissa, Ex.P-30 to 33 are the photographs, Ex.P-34 and 35
are the CD, Ex.P-36 is the death certificate of Chandravathi

Bai, Ex.P-37 is the rental agreement.

15.  On the other hand, the defendant No. 3 to disprove the
contention taken by the plaintiff, has filed examination in chief
affidavit and he got examined himself as D.W-1. D.W-1 has
reiterated the entire written statement contentions in his
evidence. Therefore there is no necessity to repeat the facts
again. D.W-1 has got marked 5 documents as per Ex.D-1 to 5
documents on behalf of the defendant. Ex.D-1 is the certified
copy of decree in O.S.No.165/2006, Ex.D-2 is the certified
copy of order dated 24.01.2020, Ex.D-3 is the certified copy of
order dated 05.09.2022 in Ex.No.92/2010, Ex.D-4 is the
certified copy of order dated 29.05.2020 in Ex.No0.92/2010,
Ex.D-13 is the certified copy of Judgment in Civil Appeal
No.34873/2009.

16. The plaintiff who is claiming the relief of injunction, has

to establish his possession over the suit schedule property and
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the breach of an obligation or infringement of his legal right. A
true owner is under an obligation not to interfere with the
possession of the trespasser. A person possessor of an
immovable property can sustain an action for injunction even
against rightful owner on the principle that such a person
must be evicted only by due process of law. However it is not
necessary for the person claiming injunction to prove his title
to the suit schedule property and it would be sufficient if he
proves that he is in lawful possession of the property and his
possession was threatened to be invaded by a person who had
no title whatsoever. If it is established that the plaintiff was in
possession of the suit schedule property as on the date of the
suit, the relief of perpetual injunction cannot be rejected.
Where a person is in lawful possession of the property and his
possession is threatened to be interfered with by the
defendants, he is entitled to sue for a mere injunction without
seeking declaration of his rights. Injunction would not be

issued against the true owner.

17. The plaintiff has filed the present suit for the relief of
permanent injunction. Hence in this regard, I proceeds to
discuss the documentary evidence furnished by both the

parties.
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18. To prove the fact of possession and interference as
framed in issue No.l and 2 plaintiff has produced Ex. P.1 to
37. On perusal of Ex.P-1 the certified copy of the sale deed
dated 16.05.1997 which is executed by R KrishnaMurthy in
favour of Arun Kumar in respect of land in Sy.No.64 to an
extent of lacre 61/2 guntas. The recitals of the sale deed
dated 16.05.1997 is as follows:
Y mene oNYRDY YOZT VR, CNUTBOF TREWY, LERTTY,
RET FTE [0 648 5-39 moed & ze 0-09 ndoes o2
en, 5-30 MO0ES wEBFP e, WY TT0G S0°. TagYE Toar®
TN ToRd TJOWRCNE T TS WIETR0ST TN WPRTROR
RO TP, TAON V0T FTE  TOWORE, 0.0 F0WTD
31:94-958 =wawogs 1-34 moed WD IF, ©ROM
WOmRNATOR  JF, TAOIY, a»T AT P 8 0ed Iy
ORITTO DT WWCTTP B3 TYIOR AFNY AFED  FONT
TRTL Wy B DRF AWOL WeXTF WOBT IBSRTINR T
0RO BT RS [ WWIDIBROF WHITE AZFH
W T3, [OD AW, ©oBT W I OBOEHTY,
TRRFLORIT  TONYP TIRY INRWR)TTL 3Z) ﬁe@ﬁ)éﬁd
WATROENPMNCDR  WORTY T WJezeN  WOTTZO0T  FTOE
TEPL WRED FIZFP D Berd wensw 2,50,000-00
20D OB DRY WG SRR B3 FoNF TR, I
TPTF B[RWONG B3 ONTe 85 TYI0R g 00NY IS

QP OT TR INcN BERZRLORTIZLS. FONT TRTD B ISN
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AOTROIETRNTOR)TO0T 85 TONTZ, A, TROTT WTABREY A
AT B3 DTe e, FOTREIT T HETOTLIRE, WePTRYTIZET.”

In the sale deed it is very clearly mentioned that the
property has been devolved to the vendor of Arun Kumar by
virtue of oral partition and the vendor has been allotted with
share of lacre 34 guntas. Further on perusal of the recitals of
Ex.P-1 in schedule which reads as thus:

TR &0 2e30:-
ONFRTL YUZT BRI, MNOTOT TREWY, LRFTTY, TRFEIT IXE

64 3o 5-30 1o0eT 2R Jde Oy 1-06 Yo mooed weesd Zen
238> 2008~

TP[ET, ¢ A Towdd 60

WONE 1 AZEFO TF,

YOBTT, ;T FOWOM FeOT TI0TT 23eeRD

038,093, 0%, (A= Sowdh 60,59,54,558 Seendes OF)

B3 TTE AT V0T QALEIETI WAV ALY B35 FONF, WHTLITIZT.
AT &,8F wWRTOTY, 3¢ 2,50,000-00 Sem0007ed FOSRNTIZE.

On plain reading of the schedule it is mentioned that out of
entire extent of bacre 39 gunats an extent of lacre 6 1/2
guntas is sold to the said Arun Kumar. When the property is

partitioned as per the oral partition the vendor of Arun
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Kumar ought to have show his share as lacre 34 gunats, but
the vendor of the Arun Kumar i.e., R Krishnamurthy has
shown it as lacre 6 1/2 guntas. Towards northern side it is
shown as property belonging to the same Sy.No. Which has
been already sold. When the property is partitioned the said R
Krishnamurthy has not properly mentioned how he got the
share of lacre 6 1/2 guntas of land. The schedule of the sale
deed very clealry proves that the said Krishna Murthy has
sold the property which is not in his name. On perusal of
Ex.P-4 Arun Kumar M has sold site bearing number 10
measuring East to West 50ft and North to South 30ft vide
registered sale deed dated 03.03.2004. In the said sale deed
the recital of Ex.P-1 is forth coming. But the plaintiff has not
placed any document to prove the fact of formation of sites in
the said land. Ex.P-5 is the registered sale deed dated
24.10.2007 which is executed by one Premasagar in favour of
D S Manumala. Ex.P-6 is the sale deed dated 27.10.2009
which is executed by D S Manumala in favour of Mohammed
Zakeer Ali. Ex.P-1 is the sale deed on which the plaintiff is
relying his title. Further the counsel for the defendant cross
examined P.W-1. In cross examination PW-1 has admitted

as under;
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"3 FRIFODTON AT LT Tt 200D
2008 BIN MR, IBTPRIFCHTON BRON X0
23NEAT 00T VRORTH BN AQTpe IIN NMRS.”

"&008 10.07.19558058 ©23:3,0%33 0L0WIT
TG 20T TROONE HET T BN STT0S AT
S0WTF 64 T WX 3P TDRBE0DRT TN WoHTOY,
QOTT IIN NReSR.”

19. From the above said cross examination it is clear that
P.W-1 is not aware of the previous litigations in respect of the
suit schedule property and also admits that he is not aware
that the suit schedule property is in Sy.No.64 measuring 1
acre 6 guntas. Though P.W-1 contends that he has
purchased the suit schedule property which is residential site
the plaintiff has not furnished any document to prove that
the land is converted and layout is formed. P.W-1 in cross
examination also admits that he is not aware whether the
suit schedule property is in Sy.No.64. The portion of cross
examination is extracted as under;
‘o ARSI AWO 1 28T 6 =T mooed
23TE 03¢ AT DOTT TN NRSL..”

This admission of P.W-1 shows that plaintiff is not in a

position to identify his property.
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20. It is the contention of the plaintiff that he has
purchased the suit schedule property and there are no
encumbrances with respect to the suit schedule property.
P.W-1 has got marked Ex.P-17 to 27. On perusal of the said
documents, though there are no encumbrances with respect
to the suit schedule property the title of the plaintiff itself is
in dispute. The contention of the plaintiff is that his vendor
has constructed in the suit schedule property. P.W-1 has got
marked Ex.P-30 to 35. The plaintiff has not furnished any
document to prove that he has got the license or plan
approved for constructing the building. Ex.P-15 and 16 are
electricity bills which are standing in the name of the
plaintiff. In the said document address is mentioned as Noor
Nagar. Further plaintiff has got examined 2 witnesses as P.W-
2 and P.W-3. P.W-2 and 3 have deposed that the plaintiff is in
possession of the suit schedule property. The counsel for the
defendant has cross examined P.W-2 and P.W-3. In cross
examination both the P.W-2 and 3 admits that they have not
seen the defendants as on the date of interference. Further
P.W-1 in his cross examination has admitted that he is not
aware of the date of interference by the portion of the cross

examination is as under;
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"BBTONED T AT WO e [TRRT 0T
TEPOT QTROT STINM MR, NSO TR SR,
SATOZE. & AR0NTE, Vajram Builders 7 F020053:3¢3,
SBNE WORTT.”

This gives inference that the plaintiff only with an
intention to file the present suit has stated that defendant
has interfered with the plaintiff's peaceful possession. Be that
as it may the plaintiff is claiming the right over a property in
which Hon'ble High Court of Karnataka has declared that
Chandravathi Bai is having right over the property and she
has been declared as owner of the land to an extent of lacre
61/2 guntas in Sy.No.64. The plaintiff has relied upon the
sale deeds of his vendors as well as his sale deed to prove the
flow of title. No doubt it is a registered document but when
the vendor of the plaintiff himself has no title over the suit
schedule property the question of passing a title in favour of

the plaintiff holds no water.

21. On the other hand defendant No.3 has relied upon
Ex.D-1 the Judgment copy in RFA 165/2006, wherein
Hon’ble High Court of Karnataka has clearly held that Smt
Chandravathi Bai is the absolute owner of the land in
Sy.No.64 measuring to an extent of lacre 6 1/2 guntas of

land. The counsel for the plaintiff during the course of
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argument submitted that the said document at Ex.D-1 is not
pertaining to O.S.No.1534/2004 rather it pertains to MVC
case. On perusal of the said document there is mention of
MVC No.1543/2004, but on perusal of the schedule
mentioned in the said document it very clearly proves that
the RFA 165/2006 pertains to the land in Sy.No.64
measuring lacre 6 1/2 guntas. The counsel for the defendant
argued that the present suit is for bare injunction hence the
question of deciding the title is not necessary. In this regard I
have gone through the entire Judgment in RFA 165/2006.
Hon’ble High Court of Karnataka has very clearly held as
under:
“And it is further ordered and decreed
that the suit schedule property is declared as
the property belonged to the plaintiff. It is
declared that, none of the defendants have any
manner of claim or right over the plaint
schedule property. It is further declared that,
the alienation effected by the second defendant
in favour of the 1* defendant as null and void.
And it is ordered and decreed that, the 1*
defendant or his agent should not interfere
with the possession and enjoyment of the

plaintiff by an order of permanent injunction.
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And it is further ordered and decreed
that, the defendants are hereby directed to
restore possession of the suit schedule
property to the plaintiff if the plaintiff is not in

possession of the suit schedule property.”

When Hon’ble High Court of Karnataka has very clearly
held that the sale executed by Krishna Murthy in favour of
Arun kumar is null and void the plaintiff will not derive any
title or right over the suit schedule property and the plaintiff
is not in lawful possession over the suit schedule property.
The said Judgment was challenged before Hon'ble Supreme
Court in SLP(civil) 34873/2009 which is marked at Ex.D-5.
Hon'ble Supreme Court has upheld the Judgment in RFA
165/2006. Thus the same has attained finality. This proves
that the vendor of the plaintiff himself had no title over the
suit schedule property. As per the Judgment at Ex.D-1 the
said Chandravathi Bai filed Execution petition in
Ex.N0.92/2010 and during the pendency of the same
Chandravathi Bai has expired leaving behind 3rd defendant
as legal heir. The said petition is pending consideration. The
counsel for the plaintiff argued that the defendant is not the
legal heir of Chandravathi Bai and he has no right over the
suit schedule property. On perusal of Ex.D-3 and 4 3"
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defendant is already on record as legal heir of Chandravathi
Bai. Whether 3rd defendant has right over the suit schedule
property is not the subject matter of the present suit. Hence
the said arguments cannot be considered and doesn't hold
water. The counsel for the plaintiff has cross examined D.W-
1. In cross examination the counsel for the plaintiff suggested
that the defendants are not in possession over the suit
schedule property, but the same was denied by D.W-1.
Further in cross examination D.W-1 admits the sale to
defendant No.1 by his uncle Krishna Murthy. Further
suggestions was made that the defendant has not taken any
steps to set aside the sale deeds of the plaintiff which was
admitted by the defendant. Even though the D.W-1 has not
challenged the sale deed as per Ex.D-1 the sale to 1st
defendant itself is declared null and void by Hon'ble High
Court of Karnataka and Suprem Court. Further D.W-1 has
denied the suggestions made by the counsel for the plaintiff
with regard to the possession of the plaintiff over the suit

schedule property and interference caused by the defendants.

22. On going through the materials on record, it is the
specific case of the defendant No.3 that, defendant No.3 has
acquired the property in Sy.No.64 measuring lacre 6 %

guntas through a WILL executed by his grand mother.
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Further as per the Judgment in RFA 165/2006 the said
Chandravathi Bai is declared as absolute owner of land in
Sy.No.64 measuring lacre 6 % guntas. Further the sale deed
executed by KrishnaMurthy is also declared as null void.
Further on perusal of the documents at Ex.D-3 and 4 even
before the sale in favour of the plaintiff the said Chandravathi
Bai has filed petition to execute the Decree in RFA 165/2006.
Hence it can be easily inferred that the sale deed executed
favour of plaintiff is lispendense sale. The rule of Lis Pendens
states that when there is a suit or proceeding pending
between two persons with respect to an immovable property
and one of these parties sells or otherwise transfers the
subject matter of the litigation, then the transferee will be
bound by the result of the suit or proceeding whether he had
the notice of the suit of proceeding or not. In the instant case
the sale deed executed by KrishnMurthy in favour of 1st
defendant itself is declared as null and void hence the
question of transfer of title in favour of the plaintiff is not
valid. Further on perusal of the cross examination of PW.1
and DW.1, the suggestions put by the learned counsel for the
both parties it reveals that, there is a serious dispute in
respect to the title of the suit schedule property between the

parties. In the present suit there is a serious dispute
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regarding existence and identity of the suit schedule property

as admitted by P.W-1 in his cross examination.

23. On perusal of the documents and evidences of PW.1 it is
noticed that, there is serious dispute regarding existence and
identity of the suit schedule property. Further, the
boundaries mentioned in the documents is not convincing.
The tax paid receipts, electricity bills do not establish the fact
of title in respect of the suit schedule property. Further the
documents pertaining to the rental agreement executed by
the plaintiff are subsequent documents and the photographs
also proves that the plaintiff has constructed building in the
suit schedule property subsequent to filing of the suit. Ex.P-
37 is the rental agreement which is dated 02.02.2019 which
is subsequent to the filing of the suit. When there is cloud
over the title between the parties regarding to the suit
schedule property, the suit for permanent injunction does not
survive. As per the decision of Hon’ble Supreme Court in AIR
2008 SC 2033 between Anathula Sudhakar V/s P.Buchi
Reddy and others. Hon’ble Apex court has held as under:

“Where a cloud is raised over the plaintiff's title
and he does not have possession, a suit for

declaration and possession, with or without a
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consequential injunction, is the remedy. Where

the plaintiff's title is not in dispute or under a

cloud, but he is out of possession, he has to sue

for possession with a consequential injunction.

Where there is merely an interference with the

plaintiff's lawful possession or threat of

dispossession, it is sufficient to sue for an
injunction simpliciter”.

Admittedly the plaintiff has filed this suit for permanent
injunction. Without seeking for the relief of declaration, the
plaintiff is not entitled for the relief of permanent injunction,
as already the title in respect of the land in Sy.No.64 to an
extent of 1 acre 6 2 guntas is declared Chandravathi Bai is
declared as owner. However the documents furnished by the
defendant No.3 very positively asserts that execution petition
is pending adjudication with respect to the entire land in
Sy.No.64 measuring lacre 6 Y2 guntas. Hence, during the
pendency of the said petition, this court cannot come to
conclusion that the plaintiff is in lawful possession and
enjoyment of the suit schedule property as on date of filing of
the suit. Under these circumstances the plaintiff has utterly
failed to prove the issue No.l. when the plaintiff has failed to
prove his lawful possession over the suit schedule property

the question of interference doesn’t arise. @ With these
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observations, this court answered issue No.1l and 2 in the

“Negative”.

24. Issue No. 3:- As per the discussion made above in Issue

No.1 and 2, the plaintiff has failed to prove his possession
over the suit schedule property as on the date of filing of the
suit and alleged interference by the defendants. Hence the
plaintiff is not entitled for the relief of injunction as prayed in
the suit. Accordingly Issue No.3 is answered in the

“Negative”.

25. Issue No.4 : In view of my findings on issue Nos.1 to 3,
this Court proceeds to pass the following:

ORDER

The suit of the plaintiff is hereby

dismissed with cost.

Draw decree accordingly

(Dictated to the stenographer, typed by her, corrected and then pronounced
by me in the Open Court on 17" day of October, 2025).

(Hamsa.V)
I Addl. Civil Judge,
Bengaluru Rural District,
Bengaluru.
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ANNEXURE

List of witnesses examined for plaintiff/s :

P.W-1 ; Mr. Tabseer. K
General Power of Attorney holder
P.W-2 ; Mr. Mahommed Ziyauddin.L
P.W-3 : Mr. Ahmed Ali. T.M
List of exhibits marked for plaintiff/s :

Ex.P-1 ; Certified copy of the sale deed dated
01.05.1997

Ex.P-2 ; Certified copy of the sale deed dated
19.11.2012

Ex.P-3 : General Power of Attorney

Ex.P-4 ; Xerox copy of register sale deed
dated 03.03.2004

Ex.P-5 ; Xerox copy of register sale deed
dated 24.10.2007

Ex.P-6 ; Xerox copy of register sale deed
dated 27.10.2009

Ex.P-7t09: B Khata register extract

Ex.P-10 to 14 : Tax paid Receipts
Ex.P-15 & 16:  Electricity bills

Ex.P-17 to 27 : Encumbrance certificates

Ex.P-28 : Akarbandh
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Ex.P-29 : Hissa
Ex.P-30to 33 : Photographs
Ex.P-34 and 35 : CD
Ex.P-36 ; Death certificate of Chandravathi Bai
Ex.P-37 ; Rental agreement.

List of witnesses examined for defendants:-

D.W-1 : Sri. Madhu. R

List of exhibits marked for defendants:-

Ex.D-1 : Certified copy of decree in
0.S.No.165/2006

Ex.D-2 : Certified copy of order dated
24.01.2020

Ex.D-3 : Certified copy of order dated
05.09.2022 in Ex.No0.92/2010

Ex.D-4 : Certified copy of order dated
29.05.2020 in Ex.N0.92/2010

Ex.D-5 : Certified copy of Judgment in Civil

Appeal No.34873/20009.

(Hamsa.V)
I Addl. Civil Judge,
Bengaluru Rural District,
Bengaluru.
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