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"5 we have perused the notes of evidance which are produced on
record. They clearly show that evidence in this case was recorded
in full and not in summery manner, that being so, we cannot but
accept the submission of Mr. Ahmadi.

6. In fact & circumstances of the cases, we allow this appeal, set
aside the order passed by High Court and direct the Chief
Judicial Magistrate, Mehsana to proceed hereafter from the stage
where it is pending now. As far as the application of the
respondent for adding some other person to the complaint is
concemed. We are not to inclined to accept that. It is for the
complainant to decide as to against which party it wants to
proceed."
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(1%) 241 813 ool y2t gl &Ad 1Yid Lulal Adli,

Also the ratio laid down by the Hon'ble Apex Court in case of K.
Prakashan V/s P. K. Surenderan reported in 2008 G.L.H. 362 is
also required to be considered, wherein it is held that :-

Sec. 118 (a) & 139 of N.I. Act are rebuttable Burden upon the
prosecution vis-a-via an accused, as regard to the terms "proved"
and "disproved", as contained in S. 3 of Evidence Act, it is not
necessary that the accused should depose in evidence to
discharge his burden.

Sec. 139 of N.L.Act. The standard of proof in discharge of
Burden in terms of S. 139, being of preponderance of probability,
the inference, therefore, can be drawn not only from the materials
brought on record but also from the reference to circumstances
upon which the accused relied upon. Burden of Proof on the
accused is not as high as that of the prosecution.

In K.R.Indira V. Dr.G.adinarayan AIR 2003 S.C.4689-Negotiable
Intruments Act(26 of 1881), s.138(b), proviso Dishnonour of
cheque Demand notice-Dishnonour of four cheques consolidated
demand notice would not invalidate same - however, there was
no specific demand made for payment of the amount covered by
the cheque- Notice incalid - Acquittal of accused, proper -

same In Rajendra B.Choudhari v. State of Mahrashtra 2007
CRI.L.J.844

(u) 1H GuRsd 2 AU AHY €219 YRIAI deI YSIEIRA]
A1 HEUISo S, YAR AHUUIHI AHIAd AS SIUEA0N EUI §
FUIER] AHEI SAUI HIZ AULIHT A41AdI 5 ai@l d AdId ol GURlIsd
SHH YA AYg2 oiss] s3] B, A AdIUdIali 2ol A $A o]
AIHi 2ol RUYIHT ¥33] dcdlofl &1%3] oisS] Sdloll YRl 4HIAR
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sided] Gsidl s, A2 Uld siweld] siidigl 2ol A% HI2 d
aiss] s3] 215 d As 857 Glis] ARl Hi2 €9l §SHalIY oiSS] S
oi®fl Aol drel [Edldl] si2al citaisdl A of A5 dH ©di ANl
Bd A2 d Uld %33 gly Ad] sigyel eslsd cissl sdlofl 2ol
uel ddi 141921 Y1 B,

(25) Aee sIA ay AUl ¥di usdl,Hl adNflAcid gogdoe
Asedll sdH ¢ : delBuid A Hioll A4l olicid, (AU
gslsd A1[Ad of &1 i Yl () 24d% @9, (ofl) aiRlu (A,
(201) 2dlsiR A4, (9]) duiel dl A (&) ARAlali s, (A1)
22HU [AR), YIRS UIsH O, AH Hioll Qui [AQ,

RIRGIIE Al SI1A AlEolluHoll saH 23c duI10 adl yell o %33
8, ¥ SAH dAUIQ dgA dl d oflA Y¥ol B,

SAH -3¢ : URsdldl] aBriHi Aggdlal : ¥ Ai Y [Aula YyraR
SAIHI 419 otel, Al YL AH AAojdIol SAUIH1 AHIULA 5 ASali LIRS
SAH A3<Hi wRINdd As, siURl €9 AYUl ol YIIHER]d]
Y3l 3d A1 iR0d:54d1 HI2 AR &dl.

RIRGIE WA dl,

Sec. 138 Dishnour of Cheque for insufficiency, etc. of funds in
the account :-Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person....

In case of Arunbhai Nilkanthrai Nanavati V/s. Jayaben
Prahladbhai, reported in 1999 (3) G.L.R. 2096 where in Para - 6
it has been observed by the Honble Gujarat High Court that the
word "the bank" in Proviso (a) to section 138 are used. to Section
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138, indicates the Bank means the Drawee of paying Bank on
which the cheque is drawn.

Sec. 146 Bank's slip prima facie evidence of certain facts. :-

The court shall, in respect of every proceeding under this
Chapter, on production of bank's slip or memo having thereon the
official mark denoting that the cheque has been dishonoured,
presume the fact of dishonour of cheque, unless and until such
fact is disproved.

In case of Ceat Tyres Ltd. V/s. State of Gujarat, reported in 2006
(3) G.H.J. 273 where in It is held that :-

Note: (B) Indian Evidence Act, 1872. Giving exhibits. The
evidenitary value of documents is to decided at the stage of final
arguments and tentative exhibits can be given.

Held: If at all there is any objection, for giving exhibit number to
any document, the Court should record those objections so that at
the time of final hearing the objectiors can point out their
objections and the trial court may consider the same and decide
evidentiary value of those documents. It is the subjective
satisfaction of the trial court whether the documents should be
exhibited or not. So far as the evidentiary value to concerned, all
that depends upon the totality of the evidence to be read as a
whole and as a cumulative effect thereof, the trial court may
come to a conclusion as to whether facts are proved, disproved or
not proved. In case of Hiten P. Dalal V/s Bratindranath Banerjee
reported in A.LR. 2001 S.C. 3897, wherein it is held that:-

Head Note B:-

N. L. Act Sec. 138, 139 Dishonour of cheque. Presumption that
cheque was drawn for discharge of liability of drawer. Is
presumption of law. Ought to be raised by court in every case.
Rebuttal Evidence. Nature. Mere plausible explanation is not
sufficient. Proof of explanation is necessary.

(29) 21H suIEldfl eslsd dxx GuRsd o.M sI& dal
ollHER %€l %€l algslielofl 21NRE1A 1ot Aai ¢l aonfAcic
gorgdoe dseoll SAH A3C YXGlo] VigjHlol ¥UR Hal of. Aol

¥dIct 8sIRHI A1Ad Xl sl dBRIHT AR O &d A
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