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CRIMINAL MISC. APPLICATION No0.5434 of 2017;

9. Considering the principle rendered in Daulat Ram’s case (supra), the law can be
summarised to the effect that there must be a complaint by the public servant whose
lawful order has not been complied with and such complaint must be in writing. The

provision of Section 195 Cr.P.C. are mandatory in nature and the non-comliance

there of would vitiate the prosecution and all other conseguential orders. The

Court cannot assume cognizanceof the case without such complaint. In the absence of
such a complaint, the trial and coviction will be void ab initio being without jurisdiction.
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10. In the present cases, apart from invocation of Sections 172 to 188 of IPC,
offences under other Sections of the Indian Penal code as also the Gujarat Police Act

and Disaster Management Act have been invoked. The ‘test’ whether there is non-
comliance of the provision of Section 195 Cr.P.C. or not is whether the facts disclose
‘PRIMARILY’ and ‘essentially’ an offence for which a complaint of the ‘Court’ or of a
‘public servant’ is required.

The provision of Section 195 Cr.P.C. cannot be ‘evaded’ by desribing the
offences as one being punishable under some other sections of IPC, though in truth
and substance, the offence ‘falls’ in a category mentioned in Section 195 Cr.P.C.

In the cases on hand, the facts suggest that the offences, other than one
punishable under Sections 172 to 188 of IPC, are “INSEPARABLE” and are

RELATED to the offence for which a complaint of the Court or of a public servant is

required or is mandatory. In the present cases, admittedly, no such complaint has been
given and thus, the provision of Section 195 Cr.P.C. have not been complied with.
Under the circumstances, the impugned complaints deserve to be quashed and set

aside on this ground alone.
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4. Now the offence uls.182 of the Penal Code, if any, was undoubtedly complete
when the appellant has moved the Tehsildar for action. sec.182 does not require that
action must always by taken if the person who moves the public servant knows or
believes that action would be taken. In making his report to the Tehsildar therefore if
the appellant believed that some action would be taken (and he had no reason to
doubt that if would not) the offence under that section was complete. It was therefore
incumbent, if the prosecution was to be launched, that the complaint in writing should

be made by the Tehsildar as the public servant concernedin this case, On the other
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hand what we find is that the complaint by the Tehsildar was not filed at all but a
charge sheet was put in by the Station House Officer. The learned counsel for the
State Government tries to support the action by submitting that sec.195 has been
complied with inasmuch as when the allegation has been disapproved the letter of the
Supritendent of Police was forwarded to the Tehsildar and he asked for “a calendar”
(Sic This stated that this satisfies the requirements of sec.195. In our opinion, this is
not a due comliance with the provisions of that section. What the section
Contemplates is that the complaint must be in writing by the public servant
concerned and there is no such compliance in the present case. The cognizance
of the case was therefore wrongly assumed by the court without the complaint in
writing of the public servant namely the Tehsildar in this case.” The trial was thus
without Jurisdiction ab intio and the conviction cannot be maintained.

5. The appeal is therefore allowed and the conviction of the appelant and the

sentence passed on him are set aside.
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AHYql Alg wyslflad Afgeddl yd dsglell seu sig wyslflad aAxlge, Ysiel elfbd
sAl Riaia deil siREN didllal siguel doiss siRidiel cig Al ASA al Yu A1BEa]
WA olledl oile A1l s1FdIg] oig AudIHi H1d] 81> dl [61ElN 82Ad] 3sd S YSIEN
difia s3] ASA dl ey sIY [sRA1AHI vRIlal ©1S] 4sA el A1dl €esRIg]
[Glold@IHA Hsd SAIHT 2419 Ad] 2442 AR,
S. UM, BWRsd sdH duIRl Adi, sARvIE G evid &Ad 8, A [dRall SIS
AHoA SuHI Alged Ysiel giffia sAl Riai siReN didla slfuel doiss, siRidiel og
Aull 2182 dd] Acal HAG B. ([AANHI, ¥ HUA A€ol YRI] ol &1 VHal (<]
sidiel cig AudiHi A1d] &l dl (aely sAd] ysd 5@ dl oy SI [sA13
ARIla @S] HsUIHi 24192] 2Hal dofl 24242 [ClolcielHd YSd sAIHi A1dd &1, dd] &1,
. VA, BWRISA YSIEIHI ollHER ARId GIFSIE edRl WU SAUIHI A1 d [Riegid]

ellal Adi, 211 s1A vl s1xelR] sl 2AlBdloll sdH—acu ofl sA¥RUIA A12Id1gfof UIdal



SI%EIT] S ol vvRva/096€
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