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!P VF SFD[  VFZM5LVM lJ~wW EFZTLI N\0 ;\lCTFGL S,Dv!(( TYF 5|LhG V[S8GL S,D

$Z4$#4$5 GL 5[8F S,D !Z GF U]gCFVM V\U[G]\ RFH"XL8 YTF4  U]gCFG] ;\7FG ,.4 ;Dg; .:I]

SZJFDF\ VFJ[,P

ZP VF SFD[ ;ZSFZzL TZO[ lJwJFG V[5L5LzL wJFZF S[NL ;FD[GM U]gCM CMI RFH"q %,L ,. S[;

VFU/ R,FJJF ;FZ]\ ZH]VFT SZ[, K[P 

#P VF  TASS[4  GFDNFZ  U]HZFT  CF.SM8["  TFH[TZDF\4  EFZTLI N\0  ;\lCTFGL  S,Dv!(&4 !

((4 !()4 Z&)4 Z*_4 5_$4 5_&sZf T[DH U]HZFT 5M,L; V[S8GL S,Dv!#5 TYF 0LhF:8Z

D[G[HD[g8GL S,Dv5!sV[f D]HAGF U]gCFVM V\U[GF ;\7FG AFAT[4 OMHNFZL SFI"ZLlT ;\lCTFGL

S,Dv!)_4 S,Dv!)5s!fsSfs!f T[DH GFDNFZ ;JM"rR VNF,TGF NM,TZFD lJ~wW  :8[8

VMO 5\HFA V[VF.ZF4 !Z_& GF R]SFNFDF\ 5|:YFl5T SZJFDF\ VFJ[,F l;wWF\TM ,1FDF\ ,.G[4 V[J]\

9ZFJJFDF\  VFJ[,  K[  S[4  OMHNFZL  SFI"ZLlT   ;\lCTFGL  S,Dv!)5  OZHLIFT  :J~5GL

K[ T[DH ;NZC]\ U]gCFVM EFZTLI N\0 ;\lCTFGL S,Dv!*Z YL !(( YL K]8F 5F0L XSFI GCL\

T[JF (INSEPARABLA) VG[ T[ U]gCF ;FY[ cc;\A\lWTcc OZLIFN4 SM8" VYJF HFC[Z   ;[JS[ SZJFGL

ZC[ K[4 H[ ;\NE[" 5FZFv_)4 !_ wIFG[ ,[JF H~ZL K[4 H[ GLR[ D]HA K[P
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CRIMINAL MISC. APPLICATION No.5434 of 2017;

9. Considering the principle rendered in Daulat Ram’s case (supra), the law can be

summarised to the effect that there must be a complaint by the public servant whose

lawful order has not been complied with and such complaint must be in writing.  The

provision of Section 195 Cr.P.C. are mandatory in nature and the non-comliance

there of would vitiate the prosecution and all other consequential orders. The

Court cannot assume cognizanceof the case without such complaint. In the absence of

such a complaint, the trial and coviction will be void ab initio being without jurisdiction.
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10. In  the  present  cases,  apart  from invocation  of  Sections 172 to  188 of  IPC,

offences under other Sections of the Indian Penal code as also the Gujarat Police Act

and Disaster Management Act have been invoked. The ‘test’ whether there is non-

comliance of the provision of Section 195 Cr.P.C. or not is whether the facts disclose

‘PRIMARILY’ and ‘essentially’ an offence for which a complaint of the ‘Court’ or of a

‘public servant’ is required.

The  provision  of  Section  195  Cr.P.C.  cannot be  ‘evaded’ by  desribing the

offences as one being punishable under some other sections of IPC, though in truth

and substance, the offence ‘falls’ in a category mentioned in Section 195 Cr.P.C.

In  the  cases  on  hand,  the  facts  suggest  that  the  offences,  other  than  one

punishable  under  Sections  172  to  188  of  IPC,  are  “INSEPARABLE” and  are

RELATED to the offence for which a complaint of the Court or of a public servant is

required or is mandatory. In the present cases, admittedly, no such complaint has been

given and thus, the provision of Section 195 Cr.P.C. have not been complied with.

Under the circumstances, the impugned complaints deserve to be quashed and set

aside on this ground alone.

$P VFD4  p5ZMST  R]SFNFDF\  5|:YFl5T  SZJFDF\  l;wWF\TMGL  ;FYM;FY4  GFDNFZ  ;JM"rR

VNF,T wJFZF GLR[GF R]SFNFDF\ :5Q8 9ZFJJFDF\ VFJ[, K[ S[4 S,Dv!)5 GL OZlHIFT HMUJF.G]\

5F,G SZJFDF\ VFJ[, G CMI VG[    ;\7FG ,.4 T[ S[;GL .g;FOL SFI"JFCL VFU/ R,FJJFDF\

VFJ[ TM4 T[ X~VFTYL H CS]DT JUZGL K[P

1962 (0) AIJEL-SC-7349

Daulat Ram

Versus

State of Punjab And Haryana,

4. Now the offence u/s.182 of the Penal Code, if any, was undoubtedly complete

when the appellant has moved the Tehsildar for action. sec.182 does not require that

action must always by taken if the person who moves the public servant knows or

believes that action would be taken. In making his report to the Tehsildar therefore if

the appellant believed that some action would be taken (and he had no reason to

doubt that if would not) the offence under that section was complete. It was therefore

incumbent, if the prosecution was to be launched, that the complaint in writing should

be made by the Tehsildar as the public servant concernedin this case, On the other
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hand what we find is that the complaint by the Tehsildar was not filed at all  but a

charge sheet was put in by the Station House Officer. The learned counsel for the

State Government tries to  support  the action by submitting that  sec.195 has been

complied with inasmuch as when the allegation has been disapproved the letter of the

Supritendent of Police was forwarded to the Tehsildar and he asked for “a calendar”

(Sic This stated that this satisfies the requirements of sec.195. In our opinion, this is

not  a  due  comliance  with  the  provisions  of  that  section.  What  the  section

Contemplates is  that  the complaint  must be in  writing by the public  servant

concerned and there is no such compliance in the present case. The cognizance

of  the case was therefore wrongly assumed by the court  without  the complaint  in

writing of the public servant namely the Tehsildar in this case.”  The trial was thus

without Jurisdiction ab intio and the conviction cannot be maintained.

5. The appeal is therefore allowed and  the conviction of the appelant and the

sentence passed on him are set aside.

5P OMHNFZL SFI"ZLlT VlWlGIDGL S,DvZ5( wIFG[ ,[JL H~ZL K[4 H[ GLR[ D]HA K[P

S,DvZ5(       S[8,FS S[;DF\ SFI"JFCL A\W ZFBJFGL ;tTFv

OZLIFN 5ZYL NFB, YI[,F  CMI T[  l;JFIGF  SM. ;Dg;vS[;DF\  5|YD JU"GF  D[HL:8=[8

VYJF RLO HI]0LXLI, D[HL:8=[8GL 5]J" D\H]ZLYL VgI SM. HI]0LXLI, D[HL:8=[84 R]SFNM 3MlQFT

SIF"  l;JFI T[GF SFZ6M GM\WLG[  SM.56 TASS[  SFI"JFCL  A\W ZFBL XSX[  TYF D]bI ;FC[NMGM

5]ZFJM GM\wIF AFN VFJL SFI"JFCL A\W ZFBJFDF\  VFJL CMI TM lGNM"QF  9ZFJL D]ST SZTM R]SFNM

3MlQFT  SZL  XSX[  TYF  VgI  SM.  lS:;FDF\  VFZM5LG[  KM0L  D}SX[  TYF  VFJF  K}8SFZFYL

lAGTCMDT[ D]ST SZJFDF\ VFJ[ T[JL V;Z YX[P

&P VFD4 p5ZMST S,D J\RF6[  ,[TF\4  OZLIFN p5ZYL NFB, YI[, CMI4 T[  l;JFIGF SM.

;Dg; S[;DF\ D[HL:8=[8G[ R]SFNM 3MlQFT SIF" l;JFI SFZ6M GM\WLG[ SM.56 TASS[4 SFI"JFCL A\W

ZFBL  XSX[  T[JL  ;tTF  D/[, K[P  lJX[QFDF\4  HM  D]bI ;FC[NMGM  5]ZFJM  GM\WFI[,  CMI VG[  VFJL

SFI"JFCL  A\W  ZFBJFDF\  VFJL  CMI  TM  lGNM"QF  9ZFJL  D]ST  SZX[  TYF  VgI  SM.  lS:;FDF\

VFZM5LG[ KM0L D]SJFDF\ VFJX[ VG[ T[GL V;Z lAGTCMDT D]ST SZJFDF\ VFJ[, CMI4 T[JL YX[P

*P VFD4 p5ZMST R]SFNFDF\ GFDNFZ U]HZFT CF.SM8" wJFZF 5|:YFl5T SZJFDF\ VFJ[, l;wWF\TM

wIFG[ ,[TF\4 VF SFD[ 56 OMHNFZL SFI"ZLlT ;\lCTFGL S,Dv!)5 GL OZlHIFT HMUJF.G]\ 5F,G
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SZJFDF\  VFJ[,  GYL  T[DH  EFZTLI  N\0  ;\lCTFGL  S,Dv!((  GL  ;FY[  VgI  U]gCM  H[  K]8M

(INSEPARABLA) 5F0L  XSFI  GCL\  T[JM  K[  tIFZ[  T[  U]gCFG]\  56  ;\7FG  ,.  XSFI  GCL

VG[  HM  ;\7FG ,.4 .g;FOL  SFI"JFCL  VFU/ R,FJJFDF\  VFJ[  TM4  p5ZMST GFDNFZ  ;JM"rR

VNF,TGF R]SFNFDF\ 5|:YFl5T YI[, l;wWF\T D]HA4 T[ S[;GL SFI"JFCL X~VFTYL CS]DT JUZGL

K[P T[JF ;\HMUMDF\4 VF SFINFGL S,DvZ5( D]HA4 CF,GF S[;GL .g;FOL SFI"JFCL A\W SZL T[DH

VF SFD[ VFZM5LVM lJ~wW SM. DCtJGF ;FC[NGM 5]ZFJM GM\WJFDF\ VFJ[, G CMIP VFYL4 gIFIGF

lCTDF\ GLR[ D]HAGM VFBZL CS]D SZJFDF\ VFJ[ K[P

vo VFBZL C]SD ov

!fP VFYL RFH"XL8 5ZGF CF,GF S[;GF VFZF5LG[  lX1FF5F+ U]gCFDF\YL KM0L D]SJFGM C]SD  

SZJFDF\ VFJ[ K[P 

ZfP VFZM5LGM HFT D]RZSM TYF HFDLGBT V5L, ;DI ;]WL RF,] ZFBJFGM C]SD SZJFDF\ VFJ[

K[P 

#fP VF SFD[ SAH[ ,LW[, D]NNFDF, V\U[ HM JRUF/FGM SM. C]SD SZ[, CMI TM T[ VFYL SFID 

ZFBJFDF\ VFJ[ K[P VG[ VgI ALGSL\DTL D]NNFDF, S[ SLDTL D]NNFDF, GM V5L, ;DI  

JLtI[   lS|DLG, D[gI]V,GL HMUJF. D]HA lGIDVG];FZ lGSF, SZJFGM C]SD SZJFDF\  

VFJ[ K[P

                    VF C]SD VFH ZMH  B]<,L VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

TFZLBo Z&q_&qZ_ZZ          sS]PV[;PV[G OF/SLf
;]ZTP   VF9DF V[0LP;LJL, HH VG[ HI]0LPD[HLPOPS4
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