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139. Presumption in favour of holder.—It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the cheque, of
the nature referred to in section 138, for the discharge, in whole or in

part, of any debt or other liability.
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20. Inchoate stamped instruments. Where one person signs and delivers
to another a paper stamped in accordance with the law relating to
negotiable instruments then in force in 1[India], and either wholly blank or
having written there on an incomplete negotiable instrument, he thereby
gives prima facie authority to the holder thereof to make or complete, as the
case may be, upon it a negotiable instrument, for any amount specified
therein and not exceeding the amount covered by the stamp. The person so
signing shall be liable upon such instrument, in the capacity in which he
signed the same, to any holder in due course for such amount; provided that
no person other than a holder in due course shall recover from the person
delivering the instrument anything in excess of the amount intended by him

to be paid thereunder.
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118. Presumptions as to negotiable instruments. Until the contrary is
proved, the following presumptions shall be made:
(a) of consideration. that every negotiable instrument was made or drawn
for consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration;
(b) as to date. that every negotiable instrument bearing a date was made
or drawn on such date;
(c) as to time of acceptance. that every accepted bill of exchange was
accepted within a reasonable time after its date and before its maturity;
(d) as to time of transfer. that every transfer of a negotiable instrument
was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing upon a
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negotiable instrument were made in the order in which they appear
thereon;

(f) as to stamp. that a lost promissory note, bill of exchange or cheque
was duly stamped;

(g) that holder is a holder in due course. that the holder of a negotiable
instrument is a holder in due course: Provided that, where the instrument
has been obtained from its lawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or has been obtained
from the maker or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a holder

in due course lies upon him.
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“9. ... Section 118 of the Act provides presumptions to be raised
until the contrary is proved (i) as to consideration, (ii) as to date of
instrument, (iii) as to time of acceptance, (iv) as to time of transfer, (v)
as to order of endorsements, (vi) as to appropriate stamp and (vii) as to
holder being a holder in due course. Section 139 of the Act provides that
it shall be presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in Section 138 for
the discharge, in whole or in part, or any debt or other liability. ...
10. ... Applying the definition of the word 'proved' in Section 3 of
the Evidence Act to the provisions of Sections 118 and 139 of the Act, it
becomes evident that in a trial under Section 138 of the Act a
presumption will have to be made that every negotiable instrument was
made or drawn for consideration and that it was executed for discharge
of debt or liability once the execution of negotiable instrument is either
proved or admitted. As soon as the complainant discharges the burden to
prove that the instrument, say a note, was executed by the accused, the
rules of presumptions under Sections 118 and 139 of the Act help him
shift the burden on the accused. The presumptions will live, exist and
survive and shall end only when the contrary is proved by the accused,
that is, the cheque was not issued for consideration and in discharge of
any debt or liability. A presumption is not in itself evidence, but only
makes a prima facie case for a party whose benefit it exists.
11. To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt as is expected of

the complainant in a criminal trial. The accused may adduce direct
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evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged by
him. However, the court need not insist in every case that the accused
should disprove the non-existence of consideration and debt by leading
direct evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that bare denial of
the passing of the consideration and existence of debt, apparently would
not serve the purpose of the accused. Something which is probable has to
be brought on record for getting the burden of proof shifted to the
complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the
court may either believe that the consideration and debt did not exist or
their non-existence was so probable that a prudent man would under
the circumstances of the case, act upon the plea that they did not exist.
Apart from adducing direct evidence to prove that the note in
question was not supported by consideration or that he had not incurred
any debt or liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are compelling, the
burden may likewise shift again on to the complainant. The accused may
also rely upon presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions arising under
Sections 118 and 139 of the Act. The accused has also an option to prove
the non-existence of consideration and debt or liability either by letting in
evidence or in some clear and exceptional cases, from the case set out by
the complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant during
the trial. Once such rebuttal evidence is adduced and accepted by the
court, having regard to all the circumstances of the case and the
preponderance of probabilities, the evidential burden shifts back to the
complainant and, theredfter, the presumptions under Sections 118 and

139 of the Act will not again come to the complainant's rescue."
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visal sdlofl ¥dIGieR] 2ARIMlotl [RIR %R, 241 1A % &Jd GURlsd
YSIEl Aol sRIEIHI A1) usd]l Yidl Al (el FlardigfAl eulal
Adi, gjHlofle] Visel s3I A5 d HYCloll UIAHE OlRAIY § ¥ GRAUIY
AHIYR VlofHlollo] ViSal LI & A Hloldl AlHIeY offenal] Al
Wi A9l Y191 ARG 2% sAU1AHT 2H1dd 8 § SH 2 2489 dd]
oiU1g ARIVIUR 35S GWR cid]l ISd 8 5 54 ? d lal Ad uS, Ug
Al S1A 911G 5d UUT Yot AR s181 sRAUIENA Gazdurd Hi2
Aol dilall ([AAY [G1dEat oliEidl AR AREINR WA & Hal §RU1EUI o]
AHA Y41 UussRUIHI 1dd o], 41, ARIUla Yd] 240l 1%vo]
as ud eldl ©di sRAIEH Gazaurd sd o &l d sl AR
sRauIEURI0l YRI91HI RisI Gefl 53] Uulose A1 WA (GIc1E] yyciof]
SIS YRAA1 35S GUR 2% §3c ol l.

A s1A glRUIEURI dHall 524 [o1:isULT 2411 §3] ASH &ldigf HIoldlal
SIRRI 2B 8. M, sRAIEUA Uldiel S4 HIGS 2a €2dIA%]
WRI41A1E] (G11los Ixcioid 241d sIG2 Aed § 2isiedl W eld YraR
S}lg] Aol Aeldde] Hiolg O. 241 sIA ARIURA datal Yl 4l
1¥ofl ds udl odi sRuIEld]l Gaeaur s3] Uldiofl oiuId 38S
Gw didl usd o], 2ARUIRA 2ilediell sEH-323 H¥Gig] (AN
[cid€otoll AGiSS S1EH1 1R 28d olefl. Fe| A1 ACISS ollHER YR
lgSIgall Holly dIJEU AMAHYRI (A, 222 21§ %RIdoll R/SCR.A/
6721/2023 Hi WRIMA &JAd Redid &iial Adi ol 2%, 6I1gSIe

E4RI W ol A Hi oflA Yol 5yAAA ©.
"Para no. 14. Considering the facts and circumstances of the
case, this Court is of the opinion that the trial Court was

completely justified in passing the impugned judgment and
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order. The decision to not conduct cross-examination of the
complainant in spite of repeated opportunities and to not
remain present on the next date of trial when his Further
Statement u/s. 313 of Cr.P.C. recorded on the earlier date was
to be exhibited was a deliberate, intentional and conscious
decision on the part of the petitioner. It was not that the
petitioner was not aware about the stage of trial proceedings.
However, deliberately, the petitioner had chosen to remain
absent from the trial proceedings from the date his Further
Statement u/s. 313 of Cr.P.C. was recorded but before it could
be exhibited."

AHIH, GURASd YSsIEIH WRAINA &3 Riedia A18 uRgd
SAali Ysielo]l &slsd edlal AdIHi 241 dl, A€ 54 d¥—0R Hi
evid 2Ad 8. AR v1xleayell asA?] As iec] sig 54 YsAd
glj Adl Yudl Ydl ds 10d eldl edi 2% oiell I 2431 A olicid
U 8 3, sRAUIEl ad—2022 &l AR A1IA dile] SIUEAR] AL
ANYY] ARY $3d 8. dgHI GURISA YSIEIHT FRI1RUI AHgfAR AR
1eflxlgal s18Hi sRAUIEIS BAzduRt HI2 el Uldloll [AAY [c1dEa
aladl A13 AR WA 8. I, sRuieuzioll Hiftis dxy 19
WRI91Alof]l [AResiol] eslsdl ARIUIUS 385 GUR dId] UUlos0 ls
A1) yoiall sl Y11 388 GuR did] 15d o1efl. %€/l gRu1eu
lldloll 54 [o1:2iISUBT YRR 53] I5d &ldlg] A ofl BHEIAd] HIol] 8.

ggHi 2%y e2a1A¥ Yral duAR ddiHi A1 dl sRuIEletl Sl

Ayeiuel 2xeol una &R 8.

qgHi, 1 s13 oliZlA Holl 2141 olie ARIYIRA of1li Ys 2H10d & A
sRUIEleN 5 el al ARl el aslieri Ysdl A10d el dg sig
Sol 35S W2 dIdd o¥fl. AA1H, GUAASd diRRN &lld Adi sRUIEIA

[Qui€ld Vs Aol [GlRAd WIdIHT AHAY HJTEIHT ¥HI SAAM &l Aal
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213 sRAUIEIA o1l ULl As Aol YAl [Eoi—30 Hi AU & Vol ¥
AHRIUlall 2201131 c1%] 21Ad B. A1 ol1Z]A 1] 21 GHIE [Eot—au Yel]
AURIVIA ol ol Ysddi, sRUIEIA aiddl] §RYIE dl.ou/02/0R
ofl A% EIVIA S3E & ¥ ULl [olRud AHAHJUTEIAHT VA LA &, AH1H

SRAIEIA a1 sRIYIE] AHY—HAUTEIHI S3H O d YAUR IR 8.

AIH, GURSd &slsdl, Yidiall 2:A AU, dREN AHY (& (eI
SAH—3¢ ol F2AdIgA] &l Adi, AAAofl EIAd] 2ureull Ag
Hiold 8 5, AR of.2 [A3e8) SAH—A3¢ ofl Joatloll AHIH dcd] YRUIR
IR 8. uRLIA, HEI 0.2 ofl YUIG ESIRHI AHIUUIH] 1T & ¥UIR

HEI 0.2 A0 of | Y¥GHall §SH SAIHI 241D 8.

—: §SH -
Al SIHoll AR : BA 8RS dA%%¥R, @2 :— A/aq, il
AUIddoe, Aigaicll dHeER won, Hela2r 3¢d sidlor A,
HRNoloR Ae, HHEIUIE—3c000¢. §823] :— v, HIUU A2,
AAd WdlA 22200 UIA, 2AHA, VHEIYIE—HHEIYIE—3L0028.
oll2Alal siwelRl SRR 2iledl, 193 o saa—uu () 2odd €
aaNflAcid gorgHoe As2ell SAH-13¢ ol IYail Aciel dAsA|dIof

g1 41 243 Aicindl 12 Yacd] Auidiall §SH SRHIYUIHI 41 8.

&SH AIRIY dl.oF gl HIg : AMd Adl : 0w ofl AY HIR Al

s3lal vicd] eldani dizll Aeiaid] «1g: sl

D AHEIUIE (CRASHR [AGEEIY WRHIR)
105 /0% /20y ANSlaid Alg Agluidlea Afl22e
a.g.s2, 512 0. 33, UHEIIE
%.¥.00c3¢C
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—: A% Gl16id AIMCRAI ClIEal] §SH :—
sRuleual ds dziledl AHiftis edladi /A1 A S, 21 Sl
AR gRUIElol sIuEAR0I ALl YSAd o], 2ARIloll SRl
SRV sRYIElA &idd] sRuIE s3] AHA sIFdIglHI 1191 Adlof] s
usd 8. ¥ ARIMla HecdHd A%l s31, sRuIEld &Ad dilisly

olSIlol AEA YNCAR AUILY] Y Y¥RA 8.

A19R1% ARIUI 619 &1, I ARIV] R slef241d ot
Al doiss ol |H.%RId 8lgS1éali Sharad Jethalal Savia v. State of

Gujarat 2017(3) GLH 146 ofl JSI€lall U1 of. —U &lal Ad] %¥33] 8.

25. However, the judgment that the learned Magistrate may
pronounce in the absence of the accused by itself will not
vitiate the judgment. Sub-section (7) of Section 353 of the
Cr.P.C. clearly lays down that no judgment delivered by any
criminal court shall be deemed to be invalid by reason only of
the absence of any party.

BURsd siRIEISR uRRe(da &lia Adi, Aeldd syl
uzisiRell ARaININHI ¥¥Ae2/YsIEl %18 3 S 8. [5.Ul.5]s0]
sAH—3u3 & Aelddal Al Acdl Ud LI 8. &ldall 54 Yddd]

Aud] HI2 3SS BUR SIS U1l sk Gudod o8],

alcoll 54 §RuUIEUD [o1:RisUll RUR s 8. ARl 6194
YSIEN %182 52418/l o Iofl &g 2 AH Bld o] AAofl BIEIAd o] 2Ure UL
Hiold 8.

aaneflANeid gogdoe Ase—a¢c ol saH-a3¢ ofl Ulod
WI[d%aial lal Adi, 2A1RAUlal A%l ST 2419 del $RUIElA dndR
AUIGYlell §SH SAUIHI A1 dl, odall &g 63 dH &ldig) uHof]
AHElAdg] QU ULl Hiot] 8. ¥ef] YEI 0.2 URcA oARIalI (AN (B

of A H¥ot U] gsH SAIHI 2419 8.
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Al sidoll AR : GAA 8RAIY 2A%%, €2 :— A/, il
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AAd WA 2220 WA, AHIA, HHEIYIE—HHEIUIE—3 L0038,
oll2flal siwel?l sl 2iledl, 193 ofl sdH—-uu () 2oy €]
aaNflAcid goAgHoe Ase, 1< ofl SHH—A3< ol ol AGUG
avfofl A1€] Seofl A% HIAYIHI 2419 8. ARIUIG 41 2ol | A ST
AAIRIE] £S5 SAIHI A1dd] o],
[Sallotd uiRflaR sisoll sad 3u9(3) wedd A1 SiHoll ARl
A1E-I SUIAHI 21D 8 5, dA ds:I3] sl 83 31.90,00,000/ -
AUS 3 €A dIvt YI/— dIfffs 0§ 2Slall Iy A1 | SIHall
sRUIEl dnaR a?ls 41 gsH drRlvell [Esi—50 Hi Ysdl Hual
[AsEU Aol AEIAdH] ¥HI SAUU]. A ARIU] GURISd 2853 [€ai—S 0
Hi Ysd] of 210 Al 2ARIlel 241 517 dgy § (©9) HIRdoll AIE] Seofl A1
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