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s!f OlZIFN 51FGF S[;GL 8]\SDF\ CSLST V[JL K[ S[4 VF SFDGF VFZF[5L 5MTFGF SAHFDF\

N[XL NF~GL Y[,LvG\U Z& VFXZ[  ,L8Zv!# H[GL lS\DT ~PZ&_qvGM 5|MCL 5|lTA\WS

V[ZLIFDF\  U[ZSFIN[;Z  ZLT[  JUZ  5F;  5ZDL8[  ZFBL  5|MCLALXG  V[S8GL  S,Do

&5sV[  V[fD]HAGF[  U]gCF[  SZ[,  K[4  H[  AFATGL  OZLIFN  OZLIFNLV[  D]\NZF

5M,L; :8[XGDF\ 5|MCL U]P ZP G\P_(Z5qZZ YL HFC[Z SZ[, K[P tIFZAFN T5F;GF  V\

T[ T5F; SZGFZ VlWSFZLV[ VF\Sv! D]HAG]\ RFH"XL8 SZ[,P

Zf DFGGLI  GFDNFZ  U]HZFT  CF.SF[8"  NJFZF  TFH[TZDF\  R/CRIMINAL

MISC.APPLICATION NO. 8892 of 2018 GF R]SFNFDF\  5[ZF  G\P  !_DF\  V[J]

9[ZJJFDF\ VFJ[, K[ S[ ccThe result of the above discussion is that: (01)
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by repeal of Section 115, the Magistrate is not denuded of his

jurisdiction to try the case"  ;NZ SZ[,  C]SD G[  wIFG[  ZFBL VFZM5L lJ~wW

VF1F[l5T  U]gCF  ;\A\WL  .g;FOL  SFI"JFCL  R,FJJFDF\  VFJ[,  K[P  RFH"XL8  AFN

VFZF[5LG[  WMZ6;Z  ;Dg;GL  AHJ6L  SZJFDF\  VFJTF  VFZM5L  VNF,TDF\  CFHZ

YI[[,FP  VFZF[5LG[  lS|P5|MPSM0  S,Do  Z_*  D]HA  T5F;GF  SFU/MGL  GS,M  lJGF

D]<I[  5]ZL  5F0JFDF\  VFJ[,L VG[  U]GF lJX[  ;DH SZL4 V\FSv& YL VFZM5L lJ~wW

TCMDTGFD]\  OZDFJL  VF\Sv*  YL  VFZM5LGL  %,L  GM\WTF  VFZF[5L  NJFZF  U]GM

SIF"GM .gSFZ SZJFDF\ VFJ[, K[P H[YL OZLIFN 51FGM 5]ZFJM GM\WJFDF\ VFJ[, K[P

s#f VF SFDDF\ OlZIFN 51F TZOYL GLR[ D]HAGF 5]ZFJF ZH} YI[, K[P

D{FlBS 5]ZFJM
S|D lJUT VF\S
! OZLIFNLzLSFGFEF. SRZFEF. ZAFZL GLH]AFGL !Z

Z 5\R ;FC[N A/J\Tl;\C WL~EF HF0[HF GL H]AFGL _(

# 5\R ;FC[N GF~EF ,1FD6HL ;DF GL H]AFGL !_

  
 N:TFJ[HL 5]ZFJF

S|D lJUT VF\S
! OlZIFN !#
Z 5|MCL Z[.0 V\U[G]\ 5\RGFD] _)

s$f OlZIFN 51F[  5MTFGM 5]ZFJM 5}6" YIFG]\  HFC[Z SZ[, K[P  VF SFD[ VFZM5L lJZ]wW Z[S0"

p5Z ZH]  YI[, 5]ZFJM  wIFG[  ,[TF  VFZM5LG]\  lS|P5|MPSM0GL S,Dv#!# C[9/ lJX[QF

lGJ[NG GMW\JFDF\ VFJ[,4 H[DF\ VFZM5LV[ 5MT[ lGNM"QF CMJFG]\ VG[ T[DGF p5Z BM8M

S[; SZJFDF\ VFJ[, CMJFGL ClSST H6FJ[, K[4 T[ l;JFI ARFJ51F[ VgI SM. 5]ZFJM

ZH] YI[, GYLP tIFZAFN A\G[ 51FMGL D{FlBS N,L,M ;F\E/JFDF\ VFJ[, K[P

s5f VF S[;GF lG6"I DF8[ DFZL ;D1F GLR[ D]HAGF D]N'FVM p5l:YT YI[, K[P

D]N'F G\P! X]\ OlZIFN 51F lGoXS56[ 5]ZJFZ SZ[ K[ S[4 VF SFDGF VFZF[5LGF SAHFDF\

YL N[XL NF~GL Y[,LvG\U Z& VFXZ[  ,L8Zv!# H[GL lS\DT ~PZ&_qvGM

5|MCL  5|lTA\WS  V[ZLIFDF\  U[ZSFIN[;Z  ZLT[  JUZ  5F;  5ZDL8[  ZFBL  5|

MCLALXG V[S8GL S,Do &5sV[ V[f D]HAGF[ U]gCF[ SZ[, K[m
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D]N'F G\PZ X]\ C]SD m

s&f p5ZMST D]N'FVMGF DFZF\ lG6"I GLR[ D]HAGF K[P

D]N'F G\P! GSFZFtDSP

D]N'F G\PZ VFBZL C]SD D]HAP

oov  lG6"I DF8[GF SFZ6M  voo

D]N'F G\P! VG[ ZP

s*f OZLIFN51F TZO[  VF\Sv_(TYF !_YL VF SFD[ 5\RMG[ ;MU\N p5Z T5F;JFDF\ VFJ[,

K[P ;NZC] 5\R;FC[NMT[DGL ;ZT5F;DF\ VF\So_)JF/F 5|MCL Z[.0GF 5\RGFDFDF\ ;CL

SZFJ[,4 T[ l;JFI ALH] SF. HF6TF GYL4 T[JL ClSST H6F\J[, K[P VFD4 5\R;FC[N

OZLIFN 51FGL ClSSTG[ ;DY"G SZTF G CM.4 lJP V[P5LP5LPzLGL lJG\TLYL ;NZC] 5\

R;FC[NG[ OZL UI[,F ;FC[N HFC[Z SZL p,8T5F;DF\ 5]KL XSFI T[JF 5|`GM 5]KJFGL

5ZJFGUL VF5JFDF\  VFJ[, CMJF KTF\  T[DGF 5]ZFJFYL OlZIFN 51FG[  DNN~5 YFI

T[JL SM. CSLST B},JF 5FDTL GYLP ;NZC]  5\R;FC[NMGL ARFJ 51F[  p,8 T5F;

SZJFDF\ VFJ[, GYLP VFD4 5\RGL H]AFGLYL 5\RGFDFGL ClSSTG[  ;DY"G 5|F%T YT]\

GYLP H[YL  OlZIFN 51F VF\So_)JF/]\  5|MCL  Z[0.G]\  5\RGFD]\]  5]ZJFZ SZJFDF\  lGQO/

UI[, K[P

s(f VF SFD[ OZLIFN51F TZO[  VF\So!ZYL OZLIFNLzLSFGFEF. SRZFEF. ZAFZL  G[ ;MU\N

p5Z T5F;JFDF\  VFJ[, K[P  H[VMV[  T[DGL  ;ZT5F;GL H]AFGLDF\  VF\Sv!#YL ZH]

YI[, OZLIFNGL CSLSTG[ ;DY"G VF5TL CSLST H6FJL 5M,L;[ 5\RM ~A~ T5F;

SZL 5\RGFDFGL lJUT[  D]N'FDF, SAH[ SZ[, CMJFG]\\ H6FJ[, K[P HIFZ[ ;NZ ;FC[NGL

VFZM5L 51FGF lJP JSL, zL wJFZF SZJFDF\ VFJ[, p,8 T5F;DF\ V[ CSLSTGM :JLSFZ

SZ[, K[ S[4 V[  JFT BZL K[S[  AGFJJF/L HuIFGL J:TLJF/F[  VFJ[,F[P  V[  JFT BZL

K[ S[4 OlZIFNDF\ 5\RMGF GFDM ,BFJ[,F GYLP

s_)f OZLIFN51F[  ZH]  YI[,  5]ZFJFVMG]\  D]<IF\SG  SZTF  OZLIFN51FGF  S[;  VG];FZ  H[  5\

R ;FC[NGL CFHZLDF\ NF~ SAH[ SZ[, CMJFG] SYG YI[, K[4 T[ 5\R ;FC[NV[ p5ZMST

RRF" SZL T[ D]HA  VF\So_)YL ZH] 5\RGFDFGL lJUTG[ ,[XDF+ ;DY"G VF5[, GYLP

GFDNFZ U]HZFT CF.SM8"[  HLJFEF. 8LP J;FJF lJ~wW :8[8 VMO U]HZFTGF  R]SFNFDF\
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9ZFJ[,  l;\wWF\T D]HA  HIFZ[  5\R;FC[N  5\RGFDFGL  CSLSTMG[  ;DY"G  VF5[  GCL4

tIFZ[  5\RGFDFGL lJUTM VG];FZ U]gCM AG[, CMJFG] X\SF:5N AGL HFI K[P ;FC[N

wJFZF OlZIFN51F[ ZH] OZLIFN CSLSTG[ ;DY"G VF5TL H]AFGL VF5[, K[45Z\T] T[VM

p,8T5F;  NZdIFG  V[  CSLSTGM  :JLSFZ  SZ[,  K[  S[4  AGFJJF/L  HuIFGL

J:TLJF/F[ VFJ[,F[ K[ T[DH VFH] AFH] ZC[6F\SGF DSFGF[ VFJ[,F K[P  VFD4 VF SFD[ 5\

RGFD]  YIF  AFN  OZLIFNLV[  OZLIFN  VF5[,  CMI  T[D  KTF\  5\RMGF  GFD  OZLIFNDF\

NXF"J[,  G  CMI  T[  CSLST  GHZ  V\NFH  Y.  XS[  T[D  GYLP  JW]DF\  AGFJJF/F

:Y/[YL  ;Z/TFYL  :JT\+  ;FC[NM  D/L  XS[  T[D  CMJF  KTF\  TPSPVD,NFZ[  :JT\

+ ;FC[NMGF lGJ[NGM ,LWF GYL S[ 5\RM l;JFI  :JT\+ ;FC[NMG[ RFH"XL8DF\ NXF"J[,

GYLP H[ :Y/[YL D]N'FDF, D/L VFJ[, K[4 T[ DSFGGL DF,LSLvSAHF TYF EMUJ8M

VF SFDGF VFZM5LGM CMI T[ NXF"JTM OZLIFN 51F[ SM. ;A/ 5]ZFJM VF SFD[ ZH] YI[,

GYLP  OZLIFNL 5M,L; :8FOGF CMI  H[YL T[VMG[ OZLIFN 51FGF S[;DF\  Z; WZFJTF

jIlST CMJFG] U6L XSFIP OMHNFZL gIFI 5|6F,LGF D]/E]T l;\wWFT D]HA OZLIFN

51F[ VFZM5L ;FD[ VF1F[5JFDF\ VFJ[, U]GM X\SFZlCT 5]ZJFZ SZJFGM ZC[ K[P HM OZLIFN

51FGF S[;DF\ X\SF p5l:YT YFI TM T[ X\SFGM ,FE VFZM5LGL TZO[6DF\ ZC[ K[P VF

SFD[ ZH] YI[, 5\RGFDFGL lJUT 5]ZJFZ SZJFDF\ OZLIFN 51F ;O/ YI[, GYLP VFD4

p5ZMST RRF" SZL T[ TDFD CSLST wIFG[ ,[TF OZLIFN 51F VFZM5L ;FD[ VF1F[5JFDF\

VFJ[, U]GM X\SF ZlCT ZLT[ 5]ZJFZ SZJFDF\ ;O/ YI[, GYLP GFDNFZ ;JM"rR VNF,T[

;TLQF DC[ZF lJP NL<CL V[0DLGL:8=[XG !))&s#f SF|.d; ;]l5|D SM8"GF 5FG G\P(5

GF R]SFNFDF\ 9ZFJ[, l;wWFT\ D]HA HIFZ[ OZLIFN 51F wJFZF ZH] SZJFDF\ VFJ[, 5]ZFJF

p5ZYL VgI 5]ZFJM GM\WJM IMuI VG[ H~ZL H6FTM G CMI T[JF ;\HMUMDF\ VNF,TGM

lSD\TL ;DI J[0OFJM HM.V[  GCLP JW]DF\  GFDNFZ U]HZFT CF.SM8"  wJFZF  :8[8 VMO

U]HZFT lJP ;]Z[XEF. V[;P 58[,GM R]SFNM S[ H[ sZ_!!f Z& HLPV[RPH[P s!f p5Z 5|

l;wW YI[, K[4 T[DF\ GFDP U]HZFT CF.SM8[" 5|:YFl5T SZ[, l;wWF\T 5|DF6[ HIFZ[ 5\

R ;FC[NM OZLIFN 51F wJFZF OZL UI[,F ;FC[N TZLS[  HFC[Z YFI tIFZ[ OZLIFN 51FGF

5]ZFJF p5Z VWFZ ZFBJM V[ ;,FDTEI]\" U6FI GCL\P JW]DF\ OZLIFN 51FGF S[;G[ SM.

:JT\+ ;FC[NGF 5]ZFJFYL ;DY"G D/T]\ GYL tIFZ[ DF+ 5M,L; ;FC[NMGF 5]ZFJF p5Z
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VFWFZ ZFBL  XSFI GCL\P  JW]DF\4  DFG;L\U D],]EF. SF9L  NZAFZ lJ~wW :8[8  VMO

U]HZFT  Z_!Z  HLP  V[,PV[RP.P  V[,PvV[RP;LPv5FGF  G\PZZ*&)(  DF\  5|:YFl5T

l;wWF\T D]HA ccHM 5\R ;FC[NM OZLIFNLGF S[;G[ ;DY"G VF5TM 5]ZFJM G VF5[ T[DH

VFZM5L 5F;[YL ZLSJZ SZ[, D]N'FDF, XL, VG[ :,L5 SZ[,FGM X\SF p5HFJTM CMI

T[DH  :JT\+  ;FC[NM  T5F;[,  G  CMI  VG[  ;F1FLGF  5]ZFJFDF\  DCtJGL  AFATGM

lJZMWFEF; H6FTM CMI TM VFZM5LG[ X\SFGM ,FE VF5L XSFIPcc

s!_f OZLIFN51F[  H[  5\R  ;FC[NM  T5F;[,  K[  T[  OZL  UI[,  ;FC[N  CM.  OZLIFN51FGF

S[;G[ ;DY"G D/T]\ GYL  T[ ;\HMUMDF\ H[ D]N'FDF, D/[, K[ T[ VFZM5LGF 3ZDF\YL S[

SAHFDF\YL  D/[, CMJF  ;\A\WL  JFHAL X\SF  p5l:YT YFI K[P  :8[8 lJP Z.HLEF.

RT]ZEF. ;M,\SL V[P VF.P VFZP !)&_ U]HPZ$ GF R]SFNFDF\ V[JM l;wWF\T 5|:YFl5T

SZJFDF\ VFJ[, K[ S[ "Where the presence of the panchas is obligatory

at  the  time  of  search,  the  evidence  of  the  Police  Officer

conducting the search must ordinarily be corroborated, and that

if there is no such corroboration, ordinarily, a conviction should

not  rest  solely  on  the  uncorroborated  testimony  of  the  Police

Officer who conducted the search."  "  The  corroboration  that

would justify a conviction in cases where it  is  obligatory to

make  a  search  in  the  presence  of  Panchas,  is  usually  the

evidence  of  one  of  the  Panchas.  At  any  rate  the

corroboration  must  be  from  a  source  independent  of  the

Police Officer who made the search."

s!!f SLDLG, SFINFGF 5|:YF5LT l;wWFTF[ D]HA VFZM5L lJZ]wW D]SJFDF\ VFJ[, VF1F[5M

lGoX\S56[  5]ZJFZ SZJF HM.V[ 5Z\T] VF SFD[ OZLIFN51F T[D SZJFDF\ ;O/ YI[, G

CMI  VFZM5LG[  TS;LZJFG  9ZFJJF  IMuI  ,FUT]  GYLP  OZLIFN51F  VFZM5L  lJZ]wW

D]SJFDF\  VFJ[, VF1F[5M lGoX\S56[ 5]ZJFZ G SZ[  tIF\  ;]WL VFZM5LG[ NMlQFT 9ZFJL

XSFI GCLP VFD4 p5ZMST lJUT[ SZ[, RRF" D]HA VFZM5LG[ T[DGF lJZ]wW D]SJFDF\

VFJ[, TCMDTDF\YL KM0L D]SJF IMuI jIFHAL VG[ gIFILS H6FI K[P H[YL D]N'F G\P!

GM HJFA GSFZDF\ VF5L D]N'F G\PZ VgJI[ VFBZL C]SD GLR[GL lJUT[ SZ] K]\P
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voo VF B ZL C] S D oov

s!f lS|P5|MPSMPSPZ$(s!f VgJI[  VF  SFDGF  VFZM5L  ACFN]Zl;\C  HF[~EF ;F[-F4ZC[P;F[-F

S[d5  EF[ZFZF4TFPD\]NZFvSrK  GFVMG[  WL  U]HZFT  5|MCLALXG  V[S8GL

S,Do&5sV[ V[fD]HAGF lX1FF5F+ U]GFDF\YL xF\SFGM ,FE VF5L lGNMQF" 9ZFJL KM0L

D]SJFGM C]SD SZJFDF\ VFJ[ K[P

sZf VF SFD[ SaH[ SZJFDF\ VFJ[, D]N'FDF, NFZ]GF[ V5L, ;DI AFN GLIDF[G];FZ lGSF,

SZJFGM C]SD SZJFDF\ VFJ[ K[P

s#f OMHNFZL SFI"JFCL WFZFGL S,D $#* V[ VgJI[ VFZM5LV[ VUFp VF5[, HFDLG C]SD

TFZLBYL & DF; ;]WLGF ,\AFJJFGM C]SD SZJFDF\ VFJ[ K[P 

C]SD VFH ZMH B]<,L VNF,TDF\ JF\RL ;\E/FJL HFC[Z SZJFDF\ VFjIMP

TFP_&q_&qZ_Z$P
:Y/ ov D]\NZFP

slXJZFDEF. ,FBFHL ZAFZLf
V[0LXG, HI]0LP D[HLP OP SP4

D]\NZF sSM0PHLPH[ _!&!*f
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