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2006(5) Mh.L.J. 218 ( Cap.b) Seema Arshad Zaheer & others v/s Municipal
Corporation of Gr. Mumbai & others.

b) Civil Procedure Code, O. 39 R. 1 — Temporary injunction —
Exercise of discretion to grant- Requirements.

The discretion of the Court is exercised to grant a

temporaty injuction only when the following requirements are
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made out by the plaintiff : (i) existance of a prima facie case as
leaded, necessitating protection of the plaintiff's rights by issue o
a temporaty injunction ; (ii) when the need for protection of the

plaintiff's right is compared with or weighed against the need for

protection of the defendant's rights or likely infringement of the

defendant's rights, the balance of convenience tilting in favour o

caused to the plaintiff if the temporary injuction is not granted. In

addition, temporary injunction being an equitale relief, the

discretion to grant such relief will be exercised only when the

laintiff's conduct is free from blame and he approaches the Court

with clean hands.

T Ufael . 3 9 ¥ AT Wiollel ~IIMUT RIS dholed
3T

1. AIR 2011 ALLAHABAD 83

“ Every co-sharer has a right to the property and to develop

the property in accordance with the law, suject to the condition that
such use of the property will not render the partition impossible.”

2. AIR 2006 S.C. 3275

“ Application for injunction- Finding on ' prima facie case' - Would

be a finding of fact- However, while arriving at such finding of fact

Court not only must arrive at a conclusion that a case for trial has
been made out but would consider question in regard to balance of

convenience of parties as also irreparable injury which might be

suffered by plaintiffs if prayer for injunction is to be refused- While

making endeavours to find out a prima facie case, in partition suit
the Court could take into consideration extent of plaintiffs' share in

property, if any- Court would take into consideration as to whether

plaintiffs have pre-varicated their stand from stage to stage.”
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