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 THE COURT OF ADDITIONAL DISTRICT &
SESSION JUDGE ,COURT No. 5

BULANDSHAHAR (U.P.)

         Unique Case ID No. UP2653

SESSION TRIAL NO. 327 of 2019

 State ...............Vs.............Sushil  @Ghora S/o Nandram
       Jat  R/o-Bhainsrauli Ps 
       Salempur present add-Brahm
       darvaja opposite to the deen 
       dayal park kasba and Ps-B.B.
       nagar   District -Bulandshahr

       Crime no. 35/2015

                U/s 302/34, IPC

       P/s- Pahasu, 

       district-Bulandshahr

        And

SESSION TRIAL NO. 534 OF 2015

 State ...............Vs.............Sushil  @Ghora S/o Nandram
       Jat  R/o-Bhainsrauli Ps 
       Salempur present add-Brahm
       darvaja opposite to the deen 
       dayal park kasba and Ps-B.B.
       nagar   District -Bulandshahr

       Crime no. 104/2015

                U/s 25 Arms act

       P/s- Pahasu, 

       district-Bulandshahr

  JUDGEMENT

The case  in  brief  is  that  Rishipal  Singh  S/o  Babu
Singh R/o Vill.Bhaisroli Nasirpur  Police Station Salempur
Distt  Bulandshahr  lodged a complaint in police station 
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Pahasu  on 08/02/15  that " fd vkt fnukad 7-2-2015 dks esjk
HkkbZ lrsUnzflag o esjk Hkrhtk vfer iq= txiky flag fuoklh
xzke HkSaljkSyh ukfljiqj Fkkuk lyseiqj ftyk cqyUn'kgj viusxkao
ls vius vius V ªSDVj Vªksyh ls lkforx< xUuk fey ij xUuk
Mkyus  vk;s  FksA   lkforx<  ehy  ls  xUuk  Mkyus  ds  ckn
vius  ?kj okil tk jgs Fks vkSjmuds lkFk ,d V ªSDVj xkao cMkSnk o
,d  VªSDVj  xko jlwyiqj  dk Hkh  FkkA  le; djhc 10cts  jkr esa  xkao
fdj;koyh ls djhc ,d fdyksehVj igys  dPps jkLrs ij igaqps rks  esjs HkkbZ
ds  VªSDVj dks vKkr yksxksa us ?ksjdj  esjs HkkbZ lrsUnz iq= ckcw flag  vk;q
djhc 40 o"kZ esa  xksyh ekj nhA xksyh yxus ls esjs HkkbZ ygwyqgku gksdj
tehu ij fxj x;kA bl lwpuk ij iqfyl ekSds ij vk x;h vkSj esjk Hkrhtk
vfer o iqfyl esjs HkkbZ dks [kqtkZ vLirky ys x;s ogka MkDVjkas us esjs HkkbZ
dks e`rd ?kksf"kr dj fn;kA esjs HkkbZ dk 'ko tfV;k vLirky esa j[kk gSA esjs
HkkbZ ij xkao esa djhc 10&12 fnu igys vKkr yksxksa  us Qk;j Hkh fd;k Fkk
ftlls og cp x;kA   ?kVukdh lwpuk esjs Hkrhts vfer us eq>s Qksu ls  nh

gSA eSa fjiksVZ djus vk;k gWwA esjh fjiksVZ ntZ djus dh d`ik djasA”

On this  information FIR was registered as FIR no
0021 around 22:00 PM under sec 302 IPC ,Investigation
was handed over  to  SI  Gulzar  Ahmad .  Panchayatnama
prepared  by  SI  Jugender  Singh  and  body  taken  for
Postmortem  by  SI Jugender Singh. 

Chargesheet no . 94/15 was filed on  against Sushil@
Ghora  s/o  Nandram  R/o  Bhaisroli  Present  address
Dindayal  Park  ,Brahm  Darwaza,B.B.Nagar  and  Aman
Kumar  S/o  Chidda Singh  R/o  Saidpura  P/s  Aurengabad
under sec 302/307 IPC. 

Case was committed to session court on 30/05/2015
after compliance of sec 207 Crpc .

Charge  was  framed  against   Sushil@  Ghora   s/o
Nandram and Aman kumar s/o Chidda Singh under section
302/34 IPC in Crime no. 35/2015.

Charge was framed against  Sushil  @ Ghora under
section 25 Arms act in Cr. no. 104/2015. 
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Because  both  the  offences  under  section  302/34
IPC  ,Crime  no.  35/2015  and  offence  under  section  25
Arms act , Crime no. 104/2015 are committed under same
transaction , thus on the request of ADGC criminal both
the files are consolidated. 

The file of Accused Sushil@Ghora was separated on
dated 25.06.2019 from ST 456/2015 State vs Aman kumar.

To  bring  home  the  guilt  of  the  accused,  the
prosecution  has  examined  PWs  1  to  9  and  exhibited
documents and material objects. 

Prosecution witness  PW1 Rishipal  Singh deposed

on  oath  in  his  cross-examination “eSusa  mijksDr  lHkh  ckrsa
njksxkthdks crk nh FkhA  eSusa njksxkth dks ;g Hkh crk fn;k Fkk fd nkg
laLdkj  ds  ckn  eSa  vkidks  lkjh  vlfy;r  crk  nwaxkA  esjs  HkkbZ  dks
lq'khymQZ ?kksM+k o xkao ds nsosUnz ds Hkkats veu tks lSniqjk dk jgus okyk gS]
us gR;k dh gSA ?kVuk ls 10&12 fnu igys Hkh bUgha yksxksa us esjs HkkbZ lrsUnz
ij xksyh pyk;h Fkh ftlls og cky cky cp x;kA esjs HkkbZ lrsUnz dh bu

ls eqdnesckth o jaft'k py  jgh gSA”

In his cross Examination witness deposed that  “vfer
us eq>s  crk;k Fkk fd xkao fdj;koyh ls fey dh rjQ ,d fdyksehVj
igys pkpk dk VSªDVj ?ksjdj cnek'kksa us ekj fn;kA  ewq>s vfer  us Qksu ij
cnek'kksa ds uke crk;s FksA eSus njksxkth dks ;gckr vius c;kuksa esa  crk nh
FkhA ;fn njksxkth us esjs c;kuksa esa ;g ckr u fy[kh gks fd esjs Hkrht us
cnek'kksa ds uke crk;s] rks eSa bldh otg ugha crk ldrkA ,Q0vkbZ0vkj0
esa eSusa vfHk;qDrx.k ds uke blfy;s ugha fy[kk;s  Fks D;ksafd eSa ?kcjk;k gqvk
FkkA vkt esjh ekufld fLFkfr lgh gSA vkt eSusa tks c;ku fn;k fd ^^ le;
djhc 10 cts esjs HkkbZ ds VªSDVj dks vKkr yksxkas us ?ksjdjxksyh ekj nh^^A
esjs  lkeus dksbZ ?kVuk ugha ?kVhA /kesZUnz flag esjs  HkkbZ ds le/kh gSaA esjs
rhljs  HkkbZ  Hkwjk  flag  dk  edku lq'khy mQZ  ?kksM+k  ds  edku  ds  lkeus
gSAlq'khy ?kksM+k  dk NksVk HkkbZ  lwuhy us esjs  HkkbZ  Hkwjk ds ?ksj esa  ?kqldj
mldh yM+dh ds lkFk NsM+[kkuh dh FkhA ftldk eqdnek lquhy ds fo:)
cqyUn'kgj esa py jgk gSA blh ds lEcU/k esa esjs HkkbZ o lquhy ?kksMk ds chp

ekjihV gqbZ Fkh] ftldh jaft'k gSA”
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He further deposed that “  eSa  ?kVukLFky ij fjiksVZ fy[kkus
ds ckn ugha x;kA  eSa Fkkus ij fjiksVZ fy[kkus ds ckn [kqtkZ vLirky igaqpk
FkkA  vfer eq>s vLirky esa gh feyk FkkA  vfer ls vLirky esa esjh dksbZ
ckrphr ugha gqbZA vfer ls eSusa ckr djus dh dkSf'k'k dh] ysfdu og jksrk

jgk vkSj ckr ugha dhA”

“  esjs Hkrhts us Qksuls ;g crk fn;k Fkk fd eSusa cnek'kksa dks  igpku
fy;k gSA  eq>s esjs Hkrhts us Qksu ls eqfYteku ds uke crk fn;s FksA  ;g
dguk xyr gS fd  e`rd esjk HkkbZ gksus ds dkj.k eSa >wBh xokgh ns jgk gWwA
;g dguk xyr gS fd  esjs HkkbZ dks vKkr cnek'kksa us ekjk ysfdu jaft'k esa
eqfYteku ds uke vkt crk jgk gWwA  ;g dguk xyr gS fd esjs HkkbZ lrsUnz

ds fo:) U;k;ky; esa dksbZ eqdnek py jgk gSA”

Prosecution witness  PW2 Amit Kumar deposed on

oath in his Examination-in Chief that  “gekjs VSªDVj Vªksyh  ds
vykok nks VSªDVj Vªksyh  gekjs lkFk vkSj FksA ftuesa ,d Vªksyh xzke jlwyiqj
dh Fkh rFkk nwljh Vªksyh xzke cMkSnk dh FkhA pkjksa VSªDVj Vªksyh  esa lcls
vkxs esjh VSªDVj Vªksyh  py jgh FkhA  ftls eSa pyk jgk FkkA mlds ihNs
xzke jlwyiqj dh] mlds ihNs xzke cMkSnk dh] Vªksyh Fkh rFkk muds ihNs esjs
pkpk lrsUnz dh VSªDVj Vªksyh  FkhA jkr ds djhc nl cts VSªDVj Vªksyh  xzke
fdjkoyh ds taxy esa  fdjkoyh xkao ds ,d fdyks ehVj igys igaqph rks
cjkcj esa ljlksa ds [ksr esa ls nksuksa yksx gkftj vnkyr vfHk;qDr veu] tks
esjs xkao ds eaVwjh mQZ nsosUnz dk Hkkatk gS] tks xzke lSniqjk Fkkuk vkSjaxkckndk
jgus okyk gS] rFkk nwljk vfHk;qDr gkftjvnkyr lq'khy mQZ ?kksM+k]tks esjs
xkao dk jgus  okyk gS]  fudys]  bu nksuksa  ds  gkFk esa  reaps  FksA ][ksr ls
fudyrs gh bu nksuksa us esjs pkpk lrsUnz ds Åij tku  ls ekjus dh uh;r
ls Qk;fjax 'kq: dj nhA bu nksuksa dks VSªDVj Vªksyh  dh jks'kuh esa vPNh
rjg igpkuk o ns[kk gSA jkLrk [kjkc gksus dh otg ls pkjksa VSªDVj fpiV
dj  py jgs FksA  eSusa o nksuksa VSªDVj okyksa us pkpk lrsUnz dks cpkus dk
iz;kl fd;k rks bu yksxksa us gekjs Åij Hkh Qk;j fd;s tks gekjs ugha yxsA
ge rhuksa  VSªDVj  okys viuh tku cpkdj xzke fdj;koyh igaqpsA pkpk
ygwyqgku gkyr esa VSªDVj  ij gh ekSds ij jg x;sA  eSusa VsyhQksu ls  vius

?kj okyksa o iqfyl dks lwpuk nh FkhA”

He further deposed that “lq'khy mQZ ?kksM+k dk edku esjs
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 chp okys pkpk Hkwjk ds edku ds lkeus FkkA ?kksM+k dk NksVk HkkbZ lquhy us
esjs pkpk Hkwjk dh yM+dh ds lkFk NsM+NkM+ dh rFkk ?kj esa minzo fd;kA
ftldh esjs pkpk Hkwjk us fjiksVZ dh FkhA ftldk eqdnek vkt Hkh cqyUn'kgj
py jgk gSA   vfHk;qDr veu ls esjs pkpk ds yMds ds lkys Hkksyk fuoklh
dqrqciqj us eq0 17000 :i;s esa ,d eksVj lkbfdy [kjhnh FkhA ckn esa irk
pyk fd og eksVj lkbfdy pksjh  dh FkhA ?kVuk ls Ms<+& nks o"kZ igys esjs
pkpk lrsUnz us veu dks blh eksVj lkbfdy ds ekeys esa  veu dks iqfyl
f'kdkjiqj ls idM+ok fn;k FkkA blhckr ls veu Hkh esjs pkpk lrsUnz ls
jaft'k ekurk FkkA ?kVuk ls 10&12 fnu igys lq'khy mQZ ?kksMk dh 'kg ij
veu us lat;] tks esjk ppsjk HkkbZ gS] mldks lrsUnz pkpk le>dj 'kke ds
lk<s lkr cts Qk;j fd;k Fkk] ftlls og cp x;k FkkA  bl ?kVuk dh
fjiksVZ veu ds Mj dh otg ls geus Fkkuk ij ugha dh FkhA eSusa njksxkth
dks  og txg fn[kk nh Fkh tgka  ij vfHk;qDrx.k us esjs  pkpk ij xksyh

pyk;h FkhA ;s lkjh ckrsa eSusa  njksxkth dks crk nh FkhA” 

          In his cross examination PW2 deposed that “lfjrk ds

NsM+[kkuh ds eqdnes esa lq'khy mQZ ?kksMk vfHk;qDr ugha FkkA”

           He further deposed “eSa vius lkFk tk jgs VSªDVj tks xzke
cMkSnk o jlwyiqj ds Fks]  ds ekfydksa ds uke ugha crk ldrkA  eSusa lkFk
py jgs VªSDVj okyksa  ds c;ku njksxkth dks djkus dk iz;kl ugha  fd;k
D;ksafd eSa mu yksxksa dks tkurk ugha FkkA  eSusa vkt rd Hkh mu yksxksa ds
uke tkuus dh dkSf'k'k ugha dhA xzke cMkSnk o jlwyiqj esjs gh xkao ds
iMkSl esa gSA  ;s esjs lkFk xUuk ysdj VSªDVj ls ugha x;s FksA ykSVrs le;
lkFk vk jgs FksA tks VSªDVj  gekjs lkFk vk jgs Fks] mu VSªDVj dk uEcj
eq>s ;kn ugha gSA   ftl VSªDVj  dks esjs  pkpk pyk jgs Fks mls iqfyl okys
Fkkus ys x;s FksA nwljs fnu okil dj fn;kA VSªDVj esjs pkpk ds uke gSA eq>s
tkudkjh ugha gS fd VSªDVj  dks fdldh lqiqnxhZ esa fn;k x;k FkkA VSªDVj
lqiqnxhZ esa nsrs le; dksbZ fy[kk i<+h dh ;k ugha]  eq>s tkudkjh ugha gSA

VSªDVj dks dCts esa ysus dh dksbZ dk;Zokgh iqfyl us esjs lkeus ugha dh FkhA”
“  eSusa 100 uEcj ij tks lwpuk nh Fkh mlesa crk;k Fkk fd gekjs pkpk
lrsUnz ij nks  cnek'kksa us xksyh pyk;h gSA ge ij Hkh xksyh pyk;h gSA
Qksu ij fdlh xksyh pykus okys dk uke ugha crk;k FkkA  eSusas vius rkÅ
_f"kiky flag dks Qksu ij xksyh pykus okys ds uke crk fn;s FksA  eq>s
rkÅ _f"kiky vLirky esa feys FksA muls feyus dk le; vkt eq>s /;ku 
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ugha gSA  pkpk lrsUnz dks iqfyl thi ls vLirky [kqtkZ ys x;s FksA  esjs
pkpk lrsUnz xksyh yxus ds ckn uhps- FksA VSªDVj ij mudk [kwu yxk Fkk ;k

ugha]  eq>s /;ku ugha gSA”
“?kVukLFky ls  xzke  fdj;koyh  djhc ,d fdyksehVj nwj  gSA  eSusa  xzke
fdj;koyh esa 'kksj epk;k FkkA 'kksj ij yksx esjs lkFk ?kVukLFky ds fy;s
py fn;sAeSusa xkao okyksa dks crk;k Fkk fd cnek'kksa us esjs pkpk ij xksyh
pyk;h gSA xkao okys yksxksa esa ls dksbZ O;fDr esjs lkFk vLirky ugha vk;k

FkkA”

      He further stated that “eSusa njksxkth dks ;g c;ku ugha fn;k fd
^^ bu nksuksa ds vykok  ,d nks cnek'k gks ldrk gS ftudks eSa 'kk;n va/ksjs
esa  ns[k ik;k gksA^^  ;g dguk lgh gS  fd VSªDVjksa  ds vykok vkSj dksbZ
jks'kuhugha FkhA xksyh lrsUnz pkpk dks lkeus ls pyk;h FkhA vfHk;qDrx.k ds
eaqg lrsUnz pkpk dh rjQ FksA eSa lcls vkxs okys VªSDVj ij FkkA  esjs VªSDVj
ds ihNs jlwyiqj  xkao dk VªSDVj FkkA mlds ihNs xzke cMkSnk dk VªSDVj
FkkAlcls ckn es e`rd lrsUnz dk VªSDVj FkkA  xksyh dh  vkokt lqudj eSa
VªSDVj ls mrjdj lrsUnz ds VªSDVj dh rjQ HkkxkAcMkSnk xkao ds VªSDVj rd
igaqpk Fkk rks vfHk;qDrx.k us  pkpk dks xksyh ekj nhA  ge yksxksa dh rjQ
Hkh cnek'kkas us tku ls ekjus dh uh;r ls xksyh pyk;hA  igyh xksyh pyus
ij eSa  VSªDVj ls mrjdj ihNs dh vksj Hkkxk  FkkA Qk;j dh vkokt lqudj
eSusa  ihNs eqM+dj  ns[kk FkkA VSªDVj dh vkxs dh ykbV ty jgh FkhA  VSªDVj
Vªksyk dh yEckbZ djhc 16 QqV gksxhA  esjs  VSªDVj Vªksyh o lrsUnz ds  VSªDVj

Vªksyh ds chp esa 40 QqV dh nwjh gksxhA”

        He further deposed that “eSusa njksxkth ds ;g c;ku ugha fn;k
Fkk fd lq'khy mQZ ?kksM+k e`rd lrsUnz dks tku ls ekjus dh /kedh nsrk
jgrk FkkA     ;fn njksxkth us esjs c;ku esa ;g ckr fy[kh gS rks eSa bldh
dksbZ otg ugha crk ldrkA eq>s xkao fdj;koyh tkus]'kksj epkus] rFkk okil
vkus esa  yxHkx 15&20 feuV yxk gksxkA ?kVuk ds ckn xzke jlwyiqj o
cMkSnk ds VªSDVj vius  vius ?kj pys x;s FksA xzke fdj;koyh rd rhuksa
VSªDVj  okys lkFk x;s FksA xzke fdj;koyh ls eSa okil vdsyk vk;k FkkA  os
yksx  vius xkao pys x;sAgekjs vLirky igaqpus ds ckn MkDVjksa us pkpk
lrsUnz  dks  ns[kus  ds  5&10 feuV ckn e`r ?kksf"kr  dj fn;k  FkkA  rkÅ
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_f"kiky ls esjh ckr vxys fnu djhc 12 cts gqbZ FkhA vLirky esa gqbZ FkhA
;s ckr Qksu djus ds ckn gqbZ FkhA  eSusa jkr dks ykbZV esa ns[k fy;k Fkk fd

 vfHk;qDrx.k  ij D;k D;k gfFk;kj gSaA vfHk;qDrx.k o lrsUnz ds chp xksyh
pykrs le; 5&6 ehVj dk Qklyk jgk gksxkA Hkksyk iq= /kesZUnz e`rd lrsUnz

ds yM+ds dk lkyk gSA  eq>s ugha irk fd og vktdy tsy esa gS ;k ughA”

          Prosecution PW3 Dr.Vinod Kumar Deposed on
oath  “mDr frfFk  dks  eSa  blh  in ij  iksLVekVZe  M;wVh  ij  FkkA  'ko
foPNsnu  ds  nkSjku  'ko  ds  'kjhj  ls  ,d  vaxksNk  ]  ,d  iSaV]  ,d
vaMjoh;j] ,d 'kVZ] ,d deht esa uhps ckbQ ,d Nsn FkkA [kwu esa luh gqbZ
Fkh ,oa iwjh deht o nka;h cxy esa  [kwu FkkA ,d tlhZ ftlesa mDr rjhds
dk Nsn Fkk rFkk [kwu esa luh FkhA nks twrs nks eksts FksA 'ko dh igpku mDr
dfeZ;ksa us dh FkhA 'ko ds ckg~; ijh{k.k esa 'ko dh ÅpkbZ 165 lS0eh0 otu
75 fdyksxzke ] 'kjhj dh cukoV e/;e ,oa vkSlr dkBh FkhA 'ko dks ns[kus
ij ihykiu utj vk jgk FkkA'kjhj ij iwjh vdM+u FkhA iwjs ' kjhj ij [kwu
ds fu'kku FksA vka[ks ,oa eaqg v/k[kqys FksA 'ko ds vkarfjd ijh{k.k esa g`n; ,oa
QsQMs+ nksuksa xqnsZ o frYyh lQsn ik;s x;sA
  e`R;w iwoZ iwjs 'kjhj ij vk;h pksVsa %&
1-      eYVhiy ySlhjsfVM owUM flj ds Åij ik;s x;s FksA ftudks [kksyus
ij [kwu ds FkDds ik;s x;sA

2-        vkXus;kL= ?kko vkdkj 2-5ls0eh0 xq.kk 1-4ls0eh0 x eSaMkfyyMhi
BkssM+h ds lkeus ftlds fdukjs Åij dh rjQ eqMs+ gq, Fks vkSj ?kko ds pkjksa
rjQ dkykiu FkkA  eSaMkfyy gM~Mh VwVh ik;h x;h FkhA pksV uaEcj 1 o 2
vkil esa feyku [kk jgs FksA

3-       vkXus;kL=  izos'k dk ?kko 4 lseh0 x 2-8 ls0eh0 x isV dh xqgk
dh xgjkbZ rd cka;hrjQ isV ds vanj ik;h x;hA ?kko ds fdukjs vanj dh
rjQ eqMs+ gq, Fks ,oa dkys FksA
          ?kko dks [kksyus ij Iyhgk o ;d`r QVs gq, ik;s x;s Fks ,oa isV
dh xqgk esa 500 ,e0,y0 tek gqvk [kwu ik;k x;k FkkA ?kko dh fn'kk] ?kko
ds ckabZ rjQ ls isV esa gksrs gq, lh/kh rjQ dh cxy esa lh/kh rjQ ds uksaoh
o nloha ilyh dks rksM+dj ik;h x;h FkhA
4-          lwtu ,oa dkysiu ds lkFk lh/ks cxy ds chp esa vkdkj

6ls0eh0  x 4-8 ls0eh0 ik;k x;kA ftldks [kksyus ij ,d eSVsfyd cqyV
cjken dh x;hA
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           e`rd ds isV esa v/kipk [kkuk Qqy FkkA ;d`r] xqnkZ o Iyhgk
lQsn FksA  e`rd dk 'ko foPNsnu ls djhc 3@4 iwoZ e`R;q dk lEHkkfor 

le; FkkA eR̀;q dk rRdkfyd dkj.k vfrfjDr jDr L=ko  ,oa lnek iwoZ
vkXus;kL=ksa ls vk;h pksVksa ds dkj.k gksuk gSA
              Witness in his Cross-examination deposed that

“e`rd ds 'kjhj ij vk;h pksVksa dk vkdkj o fn'kk;sa vius iksLVekVZe fjiksVZ
esa  fy[ks FksA ;g dguk lgh gS fd pqVSy e`rd VªSDVj ij cSBk gks  rFkk
mldks uhps ls xksyh ekjh tk;s rks ;s pksVsa vkuk lEHko gSA ;s pksVsa lkeus ls
xksyh pykusij vkuk lEHko ugha gSA xksyh djhc pkj ls ikap QqV  nwj ls
xksyh ekjk tkuk lEHko gSAe`rd ds 'kjhj ij iwjh rjg vdM+u iksLVekVZe ds
le; ekStwn FkhA essjss  }kjk iksLVekVZe fjiksVZ esa  fy[kk x;k le; nks ?kaVs

b/kj&m/kj gks ldrk gSA”

      Prosecution  witness PW4  S.I.  Juginder  Singh

Deposed on Oath in examination -in-Chief  “iapk;rukek Hkjrs
le; eSusa fdlh ls ;g ugha iwNk fd e`rd dh e`R;q dSls gqbZA iapk;rukek
Hkjrs le; eSusa e`rd ds 'kjhj ij vk;h pksVksa dk eqvk;uk fd;k FkkA mlds

'kjhj ij eSuas 12 pksVs ns[kh FkhA”

       Prosecution Witness PW 6 Constable Adesh Kumar

Deposed on oath in his Cross examination  “fd fnukad 12-3-
2015  dks eSa  Fkkuk igklw ij crkSj dkalVscy DydZ rSukr FkkAml fnu
eSa  ,l0,p0vks0 xqytkj vgen o jktohj flag ds lkFk  vfHk;qDr veu
dqekj dks vkyk dRy dh cjkenxh dh mEehn esa gokykr ls ysdj gFkdM+h
igukdj th0Mh0 dh jiV ua- 22 le; 11-45cts fnu ljdkjh thi ls jokuk
gksdj  nyiriqj  ds  taxy esa  vk;s  rFkk  veu dqekj  us  cEck  ij xkM+h
:dokdj vkxs vkxs pydj dqN nwjh ij xUus ds [ksr dh vksj b'kkjk djds
crk;k fd blh [ksr esa eSusa reapk fNik;k gSA bZ[k dk [ksr tks ns'kjkt flag
fuoklh nyiriqj dk gS] ds nf{k.k dksus ls 5 dne vanj ikSyhFkhu esa fyiVk
,d reapk 315 cksj fudkydj fn;k ftldh uky esa [kks[kk dkjrwl Qlk
FkkA cqjkbZ HkykbZ ds dkj.k turk dk dksbZ O;fDr xokgh ds fy;s rS;kj ugha
gqvkA cjken reapk dks  ikSyhFkhu esa  j[kdj ,d lQsn diMs+  esa  j[kdj
lhadj uewuk eksgj cuk;k x;kAkA ;g cjkenxh le; djhc 12-30 cts fnu
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dh FkhA QnZ  ekSd ij Lo;a  ,l0,p0vks0  xqytkj vgen us  vius  ys[k
gLrk{kj esa rS;kj dh Fkh rFkk QnZ ij crkSj xokg esjs o ,p-lh-ih- jktohj
flag ds gLrk{kj djk;s FksA

      He  further  deposed “mlds  ckn  fnukad  15-4-2015  dks
,l0,p0vks0 xqytkj vgen] ,p0lh0ih0 bZ'oj flag ds lkFk eSa  th0Mh0
jiV uEcj 6-40 le; 19-15 ih0,e0 ij 'kkUrh O;oLFkk rFkk x'r djrs gq,
lksgh ds cEcs dh iqfy;k ij vk;s rks tfj;s eq[kfcj }kjk lwpuk feyh fd
vfHk;qDr lq'khy ?kksM+k xzke nkÅiqj ls pydj lkseuk jksM gksdj [ksM+k ls
fdlh okgu esa  cSBdj dgha  tk;sxkA ;fn vki tYnh djsa  rks  idM+k tk
ldrk  gSAbl  lwpuk  ij  turk  ds  xokgku  Qjkge  djus  dk  iz;kl
fd;k]ysfdu dksbZ HkykbZ cqjkbZ ds dkj.k rS;kj ugha gqvkA geus vkil esa ,d
nwljs  dh tkek  ryk'kh  ys  nsdj fo'okl fd;k fd fdlh ds  ikl dksbZ
uktk;t oLrq ugha gS] eq[kfcj dks lkFk ysdj ugj iqy [ksMk ls  dqN nwj
xkM+h [kM+h dj iSny iSny pydj >kfM+;ksa ds ihNs ml O;fDr ds vkus dk
bartkj djus yxsA brus esa gh ,d O;fDr nkmiqj dh rjQ ls vkrk fn[kk;h
fn;kA eq[kfcj us dgk fd ;gh O;fDr lq'khy mQZ ?kksM+k gSA ;g dgdj
eq[kfcj pyk x;kA blds ckn ge iqfyl okyksa us vko';d cy iz;ksx dj
ml vk jgs O;fDr dks ugj ds iqy [ksM+k ij 20-15 ih0,e0 ij idM+ fy;kA
uke irk iwNus ij mlus viuk uke ?kksM+kmQZ uanjke fuoklh xzke HkSaljksyh
Fkkuk lyseiqj ftyk cqyUn'kgj crk;kA  ftldh tkek ryk'kh ysus ij iSaV
dh ckabZ QSaV ls  ,d reapk 315 cksj  rFkk  Åij dh 'kVZ dh tsc ls nks
ftank dkjrwl 315 cksj cjken gq,A cjken reapk dkjrwl dks dCtk iqfyl
ysdj loZlhy eksgj dj uewuk eksgj cuk;k x;k rFkk QnZ ,l0vks0 xqytkj
vgen ds cksyus ij ,p-lh-ih- bZ'oj flag us vius ys[k o gLrk{kj esa  rS;kj
dh Fkh ftl ij crkSj xokgh eSusa Hkh vius gLrk{kj fd;s FksA QnZ dh ,d
izfr vfHk;qDr lq'khy ?kksM+k dks nsdj mlds Hkh gLrk{kj  QnZ ij djk;s FksA
eky eqfYte dks ysdj Fkkus vk;s A Fkkuk ij /kkjk 25 vk;q) vf/kfu;e cuke

lq'khy ?kksM+k dk;e djk;kA”

         In his Cross examination witness deposed  “eSa ugha crk
ldrk fd Fkkus ls cjkenxh LFky dh fdruh nwjh gksxhA cjkenxh LFky rd
igqpus esa vk/kk iksu ?kaVk yxk FkkA  vfHk;qDr us bZ[k ds [ksr esa rM+ds djhc
100 ehVj dh nwjh ls reapk fudkydj fn;k FkkA vfHk;qDr us reapk yxHkx
vk/kk ?kaVs esa ns fn;k FkkA ifCyd dk dksbZ O;fDr ekStwn ugha FkkA Fkkus okil
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vkus dk le; eq>s /;ku ugha gSAQnZ  bapktZ xqytkj vgen us rS;kj dh
FkhA QnZ  cjkenxh lM+d ij rS;kj dh FkhA reapk dks ekSds ij ge yksxkas us
diMs+ esa j[kdj lhy fd;k FkkA ekSds ij lhy eksgj caMy rS;kj fd;k x;k
FkkA eSus cjken reapk ekSds ij ns[kk FkkA reapk pkyw gkyr esa lgh Fkk rFkk

uky vFkok cV VwVh gqbZ ugha FkhA eSa veu ls reapk cjken djus ds ckn
tsy esa nkf[ky djus ugha x;k FkkA vfHk;qDr lq'khy mQZ ?kksM+k dh fxj¶rkjh
fnukad 15-4-2016 esa  dh x;h FkhA eq[kfcj }kjk lwpuk balisDVj lkgc dks
nh x;h  gksxhA  tc vfHk;qDr lq'khy mQZ ?kksMk dks fxj¶rkj djus x;s Fks]
mlds iwoZ gekjh M;wVh balisDVj lkgc ds lkFk  gejkg esa FkhA Fkkus ls
ikap&N%  fdyksehVj  nwjh  ij   vfHk;qDr  lq'khy  mQZ  ?kksM+k  dks  fxj¶rkj
fd;kAlq'khy ?kksMk dh fxj¶rkjh ds iwoZ nks rhu fdyksehVj igys tkudkjh
ns nh x;h FkhA eq[kfcj us lq'khy ?kksM+k dks 100 ehVj dh nwjh ls vkrs gq,
crk fn;k Fkk fd ;gh lq'khy mQZ ?kksM+k gSA iqfyl ikVhZ ds lHkh yksxksa us
lq'khy mQZ ?kksM+k dks idM+k FkkA  vfHk;qDr us NwVus dk iz;kl fd;k FkkA
Fkkus ls fxj¶rkjh LFky rd vkus esa 20&25 feuV dk le; yxk FkkA ?
kVukLFky  ls  okil vkus  esa  ,d ?kaVs  dk  le; yxk  FkkA  lHkh  iqfyl
deZpkfj;ksa us vfHk;qDr lq'khy dh ryk'kh yh FkhA  vfHk;qDr ls ,d reapk
315 cksj o iSaV 'kVZ dh tsc ls nks dkjrwl 315 cksj cjken gq, FksA reapk

dkjrwl ds vfrfjDr vU; dksbZ lkeku cjken ugha gqvk Fkk ” 
  
       Prosecution witness  PW 7 HCP Rajveer Singh in his

examination in chief deposed that  ‘vfHk;qDr us  cEcs  ij xkMh
:dokdj vkxs vkxs pydj dqN nwj tkdj lkeus xUus ds [ksr dh vksj
b'kkjk djds crk;k fd ml [ksr ij pys ftlls eSusa lrsUnz dh reaps ls
gR;k dh FkhA rHkh vfHk;qDr us bZ[k ds [ksr esa fNik;k gqvk reapk] tks xkao
nyiriqj ds ns'kjkt flag ds [ksr esa Fkk] bZ[k ds [ksr esa ?kqldj bZ[k ds isM+ksa
ds uhps ls iRrs o feV~Vh gVkdj gjh ikSyhFkhu esa fyiVk gqvk ,d reapk
315 cksj] fudkydj fn;k vkSj crk;k fd  ;g ogh reapk gS ftlls eSusa
lrsUnz dh gR;k dh FkhA reaps dks [kksydj ns[kk rks mlesa  [kks[kk dkjrwl
Qalk FkkA cjken reapk o [kks[kk dkjrwl dks ikSyhFkhu esa ,d diMs+esa j[kdj
loZlhy eksgj fd;k x;k rFkk QnZ ekSds ij ,l0vks0 xqytkj vgen }kjk
i<dj xokgh  djk;h x;h rFkk QnZ dh udy vfHk;qDr veu dqekj dks nh

x;hA’’
           In his cross examination witness deposed  “ge
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vfHk;qDr dks  ysdj ekSds  ij igqqaps  FksA cjkenxh LFky ls xkao djksjk o
vVsjuk  xkao ds fy;s jkLrk tkrk gSA;g jkLrk veweu pyrk jgrk gSA
ftl [ksr esa cjkenxh gksuk crk;k tkrk gS] og ns'kjkt flag dk [ksr gSA
budk xkao ikl esa gh gSA ysfdu xkao dk uke ;kn ugha gSA  ftl  [ksr ls
cjkenxh gqbZ Fkh og bZ[k dk [ksr FkkA bZ[k dkQh cM+h FkhA  jkLrs ls 4&5 

dne dh nwjh ij tks [skr dh eSaM Fkh] ls 4&5 dne vanj FkkA  cjkenxh
iwjo nf{k.k fn'kk esa djk;h FkhA mijksDr reapk ikSyhFkhu esa j[kdj tehu esa
fNik;k gqvk FkkA ogka ij bZ[k dh Qly FkhA og djhc ,d ckfyLr xgjk
nck FkkA ikSyhFkhu gjs dyj dh FkhA  ;g ckr lgh gS fd cjkenxh LFky
dh nwjh jkLrs ls 4&5 dne gSA cjkenxh ds le; vklikl xsagw dh Qly
FkhA  ysfdu fdlku dke ugha dj jgs FksA mijksDr ckr geus fy[kuk mfpr

ugha le>k fd [ksr esa fdlku o etnwj dke ugha dj jgs FksA”

     Prosecution witness  PW 8 Inspector Guljar Ahmad
in  his  examination in  chief  deposed that  ",d iqfyank  lQsn
diMs esa fyiVk gqvk fudyk] ftldh lhy [kqyh gqbZ FkhA lQsn diMs ij
25 ,-,DV cuke lq'khy mQZ ?kksM+k vijk/k la0 104@15 fy[kk gqvk gSA bl
ij esjs gLrk{kj fn- 15-4-2015 gSa rFkk vfHk;qDr lq'khy mQZ ?kksM+k ds gLrk{kj
gSaA lQsn diMs+ ij oLrq izn'kZ 17 Mkyk x;kA [kksys tkus ij vanj ls nks
ftank dkjrwl ds-,Q-fudysA ftu ij dze'k% oLrq izn'kZ  18 o 19 Mkyk
x;kA blds  vykok  ,d reapk  yksgs  dh fLizaxnkj  fudyk]  ftldh pki
ydM+h dh Fkh] fudykA bl ij oLrq izn'kZ 20 Mkyk x;kA xokg us dgk fd
[kks[kk dkjrwl o reapk vfHk;qDr lq'khy mQZ ?kksM+k  ls cjken gqvk FkkA
reapk o dkjrwl vfHk;qDr lq'khy mQZ ?kksM+k ls fxj¶rkjh ds le;  cjken
gqvk FkkA "

       Prosecution witness  PW 9 Retired Sub inspector
C.P Shrivastava  in his examination in chief deposed that 
" fnukad  15-4-2015  dks  eSa  Fkkuk  igklw  ij  rSukr  FkkA  ml fnu QnZ
cjkenxh  ,d vnn reapk  315 cksj  f'kdk;rdrkZ  xqytkj vgen ds  }
kjk ,d eqdnek vijk/k la[;k 104 lu 2015 /kkjk 25 vk;q) vf/kfu;e
Fkkuk igklw ij lq'khy mQZ ?kksM+k  dh fpd dka0 315 fouhr dqekj }kjk
izekf.kr dh x;h vkSj mUgksusa  dEI;wVj ij 'kCn o 'kCn vafdr dh FkhA
mudks eSa igpkurk o tkurk gWwA muds }kjk gh vafdr dh x;h Fkh tks
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i=koyh ij 11ch@8- ekStwn gS ftl ij izn'kZ d&16 Mkyk x;kA mlh fnu
th0Mh0 la0 47 esa [kqyklk eq0v0la0 104@2015 /kkjk 25 vk;q) vf/kfu;e
fd;k x;kA ljdkj cuke lq'khy ?kksM+k  vafdr fd;k x;k tks  dka0 355
fouhr dqekj us [kqyklk fd;k FkkA tks muds ys[k esa gSA  tks i=koyh ij
dkxt la0 8,@1 gS ftl ij izn'kZ d&17Mkyk x;kA  esjs }kjk fnukad 16-
4-2015 dks mDr mijksDr dh foospuk x̀g.k dh x;hA ipkZ izFke esa udy

 fpd ] udy jiV udy o c;ku ys[kd ,Q0vkbZ0vkj0] fouhr dqekj]
c;ku  oknh  ,l0,p0vks0  xqytkj  vgen]  ds  }kjk  vafdr  fd;k  x;kA
vfHk;qDr lq'khy mQZ ?kksMk ds c;ku vafdr fd;s x;sA fnukad 17-4-2015 dks
gSM dkalVscy bZ'oj flag o dka0 vkns'k dqekj ds c;ku vafdr fd;s x;sA
mlds ckn ,l0,p0vks0 xqytkj vgen dks lkFk ysdj fujh{k.k ?kVukLFky
fd;k x;k tks i=koyh ij dkxt la0 7&, ekStwn gS ftl ij izn'kZ d&18
Mkyk x;k rFkk fnukad 21-4-2015 dks vfHk;qDr lq'khy mQZ ?kksM+k ds fo:)
i;kZIr lk{; gksus ij vkjksii= izLrqr fd;k x;kA dkxt la0 3,1 Mkyk
x;kA ftl ij izn'kZ d&19 Mkyk x;kA mlds mijkUr Jheku ftykf/kdkjh
egksn; ls fnukad 25-5-2015 dks vfHk;kstu Lohd`fr dh x;hA tks i=koyh
ij 8,1 gS ftl ij izn'kZ d&20 Mkyk x;kA"

         In his cross examination witness desposed that
" eq>s mDr eqdnes dh foospuk fnukad 16-4-2015 dks izkIr gqbZA foospuk
eq>s ,l0,p0vks0 xqytkj vgen }kjk ,ykV dh x;hA ;g dguk xyr gS
fd eSusa uD'kk utjh Fkkus ij cSBdj rS;kj dh gks vkSj eSa ?kVukLFky ij u
x;k gWwA ;g dguk Hkh xyr gS fd geus pktZ'khV Hkh Fkkus ij gh rS;kj dh
gksA ;g dguk Hkh xyr gS fd vfHk;qDr  ls tks Hkh cjkenxh fn[kk;h x;h
gS og oknh ds dgus ij IykWV  fd;k x;k gksA ;g dguk Hkh xyr gS fd
mDr dsl ls lEcfU/kr lHkh foospuk vkius Fkkus ij cSBdj dh gks vkSj u
dHkh ekSds ij x;s o fdlh dk c;ku gh vafdr fd;k gksA" 

The object  of Section 313 (1)(b) Cr.P.C. is  to bring
the substance of accusation to the accused to enable the
accused to explain each and every circumstance appearing
in the evidence against him. The provisions of this section
are mandatory and cast a duty on the court to afford an
opportunity  to  the  accused  to  explain  each  and  every
circumstance and incriminating evidence against him. The
examination of accused under Section 313 (1)(b) Cr.P.C. is

https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1934415/
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not  a  mere  formality. Section  313 Cr.P.C.  prescribes  a
procedural  safeguard  for  an  accused,  giving  him  an
opportunity  to  explain  the  facts  and  circumstances
appearing against him in the evidence and this opportunity
is valuable from the standpoint of the accused. The real

 importance of Section 313 Cr.P.C. lies in that, it imposes a
duty on the Court  to question the accused properly and
fairly so as to bring home to him the exact case he will
have to meet and thereby, an opportunity is given to him to
explain  any  such  point. When  examined  under  sec
313Crpc  accused  Sushil  @  Ghora  claimed  that  He  is
innocent and  was implicated out of enmity  . 

Court will here first examine the ingredients of sec
300 IPC.

Section 300 in The Indian Penal Code

300.  Murder.—Except  in  the  cases  hereinafter
excepted, culpable homicide is murder, if the act by which
the death is caused is done with the intention of causing
death, or—
(Secondly) —If  it  is  done with  the  intention  of  causing
such bodily injury as the offender knows to be likely to
cause the death of the person to whom the harm is caused,
or—
(Thirdly) —If  it  is  done  with  the  intention  of  causing
bodily injury to any person and the bodily injury intended
to be inflicted is sufficient in the ordinary course of nature
to cause death, or—
(Fourthly) —If the person committing the act knows that it
is so imminently dangerous that it must, in all probability,
cause  death  or  such  bodily  injury  as  is  likely  to  cause
death,  and  commits  such  act  without  any  excuse  for
incurring  the  risk  of  causing  death  or  such  injury  as
aforesaid. Illustrations

https://indiankanoon.org/doc/36961205/
https://indiankanoon.org/doc/134179032/
https://indiankanoon.org/doc/159316467/
https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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(a) A shoots Z with the intention of killing him. Z dies in
consequence. A commits murder.

Here the essential of murder is number and kind of
injury  inflicted  on  the  deceased,  if  the  injuries  are
sufficient to cause death of deceased ,  it was not possible 

to uphold the contention that there was no intention to kill
(Prabhu v state of MP)CrLJ 1373(1373-1374)(SC).

The motive must be relevant to the act, because the
motive can be uncertain The description above says that
under sec 300 IPC   act does not required to have a motive.
Well, the word “not required” does not mean that it does
not need a motive, the motive is still needed. Why motives
are still needed, because motives are an inseparable part of
the intention or state of mind when actions result in loss of
life.

About  Motive  in  the  case   deceased   earlier
complaint about the act  of molestation of his cousin sister
Sarita D/o Bhura ,  by younger brother of   Sushil Ghora
earlier, for  which case is  pending in Bulandshahar  and
secondly,  there  was  dispute  about  a  stolen  motorcycle
between Aman and Satendra’s  relative which Aman Sold
them in  Rs17000/-  which    later  revealed  to  be  stolen
one ,about which Satendra informed police and case was
filed against Aman for theft , Aman and Sushil Ghora had
a grudge against Satendra . 

Around ten days earlier Aman fired on Sanjay other
brother of Satendra who narrowly escaped the attempt .
Thus  in the present case the motive has been established
and proved.

The role attributed to Aman and Sushil Ghora was
that  they  used  countrymade  pistol  and  caused  gunshot

https://indiankanoon.org/doc/76942953/
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injuries on the deceased.    The court find that eyewitness
in  case  was  reliable  and  trustworthy  and  sequence  of
events narrated by him was quite natural and creates no
doubt in the mind of court and he specifically stated that
Aman fired from the gun and deceased sustained injuries
and  fall  from the  Tractor  The  injury  by  Gun  has  been
established and proved from medical  evidence   and the
desposition by Dr  Vinod Kumar  that there were three 

bullet injuries by gun shot .therefore it is not possible to
reject  the  credible  ocular  evidence  of  eye  witness  who
witnessed the shooting , it is the nature of injury; the  part
of  body  where  injury  is  caused;  the  weapon  used  in
causing such injury which are  the indicators  of the fact
whether the accused caused the death of the deceased with
an intention of causing death or not, the circumstances in
which the injury is caused and the manner in which the
injury is inflicted are all relevant factors which may go to
determine  the  required  intention  or  knowledge  of  the
offender and the offence committed by him. In the instant
case,  the  deceased  was  disabled  from  saving  himself
because  he  was   sitting  on tractor  unaware  of  fact  that
someone is hiding in sugarcane fields.

 These facts clearly establish that the accused  had
the intention to kill the deceased. He shot at Deceased with
the intention of killing him and in consequence he  died
,which  establish  that  Aman  and  Sushil  Ghora  had
committed the murder of Deceased. 

 In  any  event,  he  can  safely  be  attributed  the
knowledge  that  the  gunshots  fired  by  him  were  so
imminently  dangerous  that  they  must  in  all  probability
cause  death  or  such  bodily  injury  as  is  likely  to  cause
death.” 
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Where evidence of both eye witnesses reliable and
well corroborated by medical and other evidence on record
inspires  confidence  that  accused  had  intention  to  kill
deceased then conviction is liable to be sustained; Robba
Ramanna Dora Vs. State of Andhra Pradesh, 2000 Cr
LJ 118 (AP)

Where  ocular  evidence  is  explicit  and  fully
supported  by  medical  evidence  and  evidence  of  other
witnesses and evidence of witnesses who apprehended the
accused after one hours of occurrence with blood stained 

weapon then absence of proof of motive will not render
the entire prosecution case unbelievable, therefore, charge
of murder against accused proved beyond all  reasonable
doubt;  Ram Nath Novia Vs. State of Bihar, 2000 Cr LJ
318 (Pat).

Where  the  evidence  of  eye  witnesses  regarding
assault  to  deceased  by  accused  persosns  was  truthful,
reliable and clearly corroborated by medical evidence and
common intention of accused persons to commit murder
of deceased also proved therefore conviction under section
300/34 is  proper:  Ratan Debnath Vs.  State of Tripura,
2000 Cr LJ 237 (Gau).

The cumulative effect  of all these factors irresistibly
leads  to  one  and  the  only  conclusion  that  the  accused
intended to cause death of the deceased.” Here it is proved
and  established  that  there  was  motive  and prior  enmity
between accused and deceased.

The  Court  heavily  relies  upon  the  depositions  of
PW1  and  PW2  (eye  witness)  and  also  the  medical
evidence and the deposition of Dr. Vinod Kumar – PW5
who  conducted  the  post-mortem  on  the  body  of  the
deceased
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 It  is  vehemently  submitted  that  so far  as  PW2 is
concerned,  his  presence  on  the  spot  at  the  time  of  the
incident  is  absolutely  undoubtful.  From  the  ocular
evidence as well as medical evidence, it is clear that they
caused injuries on the deceased .  It is submitted by  PW2
in  his  cross  examination  that  the  moment  deceased
received gun shot injury he fell down from the tractor. It is
submitted that  Dr. vinay Kumar has specifically admitted
that  three  injuries   are  gun  shot  injuries.  It  is  further
submitted that it has also come in evidence that as per the
ballistic report bullet  match with the alleged pistol used
by the accused Sushil Ghora.

It is true that both, PW1 & PW2 are trustworthy and
reliable witnesses. It is submitted that  presence of PW2 at
the time of incident has been established and proved by
the prosecution by examining PW1 & PW2. It is submitted
that both,  PW1 & PW2 have been fully and thoroughly
cross-examined  and  considering  the  entire
evidence/deposition of PW1 & PW2, PW 2’s presence at
the time of incident has been established and proved. 

It  is  submitted  that  on  each  and  every  aspect  on
which  the  learned  counsel  appearing  on  behalf  of  the
accused  defence has made submissions, PW1 and PW2
were  cross-examined.  It  is  submitted  that  thereafter  on
appreciation of entire evidence on record, it is submitted
that in the present case the motive has been established
and proved. the defence has failed to establish and prove
that they were falsely implicated in the case. 

It is submitted that the aforesaid defence is not borne
out at all either from the deposition of PW1, PW2  It is
submitted  that  as  such  the  prosecution  has  fully
established and proved that  on presence  of  PW2 at  the
time of incident has been established and proved.  It   is
submitted that PW2 has consistently stated that he saw the
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accused shooting  towards the deceased  and he witnessed
the accused no.1 – Aman and Accused -2 Sushil ghora and
few others  shooting the deceased . 

  The  statements  of  the  witnesses  have  inspired  the
confidence of the Court and have been held to be credible
and reliable. PW2 have specifically stated that it was the
Aman  and  Ghora  who  fired  and  caused  injury  on  the
deceased which is fully supported by the medical evidence
– injury  were a  gun shot  injuries  on the deceased and
therefore on the aforesaid aspect, PW2 are fully supported
by the medical evidence, 

It is submitted that there is a recovery of gun at the
instance  of  Accused,  which  was  used  by  Accused  for
commission  of  the  offence.  PW6 Deposed  on  oath  that
They  found Sushil Ghora’ s location by an informant and
found him on the brige of Nahar and using force caught
him  around 20.15 PM and when inquired he told that his
name is Sushil Ghora Resident of Village Bhaisroli Police
station  Salempur  Distt  Bulandshahr   on  Searching  his
person  one country made pistol of 315 Bore and two live
cartiradges  were  recovered  from pocket  of  shirt,  which
were sealed and his signature were taken on it .

The recovery of Weapon of Crime at the instance of
accused  conclusively  established  the  guilt  of  accused.
Even in the recovery memo which was immediately taken
during the  course  of  investigation had the  signatures  of
accused.  Which established offence  under  section 25 of
Arms Act.

Having gone through the entire depositions of PW1
& PW2 and even the cross-examination of the aforesaid
two witnesses, we are of the firm opinion that both, PW1
&  PW2  are  trustworthy  and  reliable  witnesses.  Their
presence at the time of incident  of PW2 with the deceased



ST 327/ 2019 

State vs Sushil alias Ghora 

CNR No. UPBU01-008032-2019                                                    19

has been established and proved by the prosecution. PW1
is  the  nephew  of  the  deceased  who  accompanied  the
deceased  to  deliver  the  sugarcane  in  mill..  Both  the
witnesses have been fully and thoroughly cross-examined.
There may be some minor contradictions, however, as held
by this Court in catena of decisions, minor contradictions
which  do  not  go  to  the  root  of  the  matter  and/or  such
contradictions are not material contradictions, the evidence
of  such  witnesses  cannot  be  brushed  aside  and/or
disbelieved. 

In the present case, both the aforesaid witnesses are

thoroughly  cross-examined  on  each  and  every  aspect
pointed  out  by  the  defence.  However,  they  have  fully
supported the case of the prosecution.

From the entire evidence on record, it is established
and proved that the deceased was murdered by Aman and
Sushil@  Ghora  by  Gunshot  injuries.  Aman  kumar  is
already convicted under section 302/34 IPC and 25 Arms
Act by judgement dated 13/12/2021. 

 Considering the entire deposition as a whole, we are
of the opinion that the prosecution has been successful in
proving the presence of   PW2 at  the time and place of
incident. He is  found to be trustworthy and reliable. 

 The  injury  by  the  gun  has  been  established  and
proved from the medical evidence and the deposition of
Dr. vinod  Kumar  PW3.  Therefore,  it  is  not  possible  to
reject  the  credible  ocular  evidence  of   PW2  –  eye
witnesses who witnessed the shooting. It has no bearing on
credibility  of  deposition  of   PW2  that  Accused  shot
deceased with a gun, particularly as it is corroborated by
bullet  in  the  body  and  also  stands  corroborated  by  the
testimony of PW2 & PW3. 
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Therefore, Sushil @ Ghora convicted for the offence
punishable  under Section 302/34 IPC .His  presence and
participation  have  been  established  and  proved  by  the
prosecution  by  examining  PW2  who  are  found  to  be
reliable and trustworthy witness. Recovery of Gun at the
instance  of  Accused  Sushil  @  Ghora  proves  his
implication under the offence punishable under section 25
Arms Act.  
 

In  the  present  case,  the  prosecution  has  been
successful in proving the motive. There was a prior long-
time enmity between the deceased and the accused  The 

defence has failed to prove any circumstances by which it
can be said that they are falsely implicated in the case.

ORDER
In  the  above  scenario,  having  examined  the

evidences led by the prosecution during the trial, this court
convicts accused Sushil @Ghora under Section 302/34 of
the  IPC  and  25  of  Arms  Act.  The  accused  is  in  jail.
Hearing of sentence will be done on 05/03/2022.

Date- 04/03/2022                         (Smt Neelam Dhaka)

     Additional district and session judge

  court no. 5 bulandshahr        
 



ST 327/ 2019 

State vs Sushil alias Ghora 

CNR No. UPBU01-008032-2019                                                    21

                         ORDER ON SENTENCE:

05-03-2022

 Heard arguments on sentence qua the convict Sushil
@ Ghora .  Ld.  Counsel  for  the convict  has vehemently
argued  that  the  convict  Sushil  @  Ghora  has  clean
antecedents and he is not involved in any other criminal
case. 

It  is further argued by the Ld. Counsel for convict
that he is of young age and only earning head in family. It
is prayed that a lenient view be taken against him. 

On the other hand the Ld. A.D.G.C (Criminal) has
has  argued  that  keeping  in  view  the  facts  and
circumstances of the present case, there is no alternative
before this court but to impose death sentence upon the
convict Sushil @ Ghora . It is also stated that the convict
has not been able to show any mitigating circumstances in
his favour which could make out a case for imposition of
sentence of imprisonment for life.

I have considered the submissions made before me.
At the very outset, I may state that there can be no dispute
as  to  the  applicability  of  the  various  principles  as  laid
down by Hon'ble Supreme Court of  India in the aforesaid
two cases viz Machhi Singh (Supra) and Bachan Singh
(Supra) which  are  required  to  be  keep  in  mind  before
awarding a death sentence in any given case. The law is
well settled in the decision in Bachan Singh Vs. State of
Punjab [AIR 1980 SC 898], wherein it was held that the
death penalty can be inflicted only in the gravest of the
grave cases. It was also held that such death penalty can be
imposed only when the life imprisonment appears to be
inadequate punishment. Again it was cautioned that while
imposing  the  death  sentence,  there  must  be  balance
between circumstances regarding the accused and the
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 mitigating circumstances and that there has to be overall
consideration of the circumstances regarding the accused
as also the offence. 

       Some aggravating circumstances were also called out,
they being:−

(a) Where the murder has been committed after
previous  planning  and  involves  extreme
brutality; Or

(b)  Where  the  murder  involves  exceptional
depravity.

The mitigating circumstances which were mentioned
in that judgment were:−

(a)That  the  offence  was  committed  under  the
influence  of  extreme  mental  or  emotional
disturbance;

(b) The age of the accused. If the accused is
young  or  old,  he  shall  not  be  sentenced  to
death;

(c)The  probability  that  the  accused  would  not
commit  criminal  acts  of  violence  as  would
constitute a continuing threat to society;

(d) The probability  that  the  accused can be
reformed and rehabilitated. The State shall by
evidence  prove  that  the  accused  does  not
satisfy the conditions (c) and (d) above;

(e)That in the facts and circumstances of the case,
the  accused  believed  that  he  was  morally
justified in committing the offence;

(f)That  the  accused  acted  under  the  duress  or
domination of another person; and 

      (g) That the condition of the accused showed 
that he was mentally defective and that the said
defect impaired his capacity to appreciate the  
criminality of his conduct.



ST 327/ 2019 

State vs Sushil alias Ghora 

CNR No. UPBU01-008032-2019                                                    23

       The law was further settled in the decision in Machhi
Singh & Ors. Vs. State of Punjab [AIR 1983 SC 957],
wherein  the  Hon'ble  Supreme  Court  insisted  upon  the
mitigating  circumstances  being  balanced  against  the
aggravating circumstances. The aggravating circumstances
were described as under:−

(a) When the murder is  in extremely brutal
manner  so  as  to  arouse  intense  and
extreme indignation of the community.

(b) When the  murder  of  a  large  number  of
persons of a particular caste, community,
or locality is committed.

(c) When the murder of an innocent child, a
helpless woman is committed. It was also
observed by the Hon'ble Court that at the
same time it must be kept in mind that the
principle  of  there  being  a  proportion
between  punishment  and  offences  ought
not to be so mathematically followed so as
to render the laws subtle, complicated and
obscured.  Brevity  and  simplicity  are  a
superior  good.  Something  of  exact
proportion  may  also  be  sacrificed  to
render the punishment more striking, more
fit  to  inspire  people  with a  sentiment  of
aversion for those vices which prepare the
way for crimes. The Hon'ble Apex Court
has time and again stressed upon the need
for awarding the punishment for a crime
which should not be irrelevant but should
conform  to  and  be  consistent  with  the
atrocity and the brutality with which the
crime has been perpetrated, the enormity
of the crime warranting public abhorrence
of crime and responding to the society's
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   cry for justice against  the criminal.  (Ref.
Ravji  Vs.  State  of  Rajasthan  reported  in
1996 (II) SCC 175). Punishment ought to
fit  the  crime  and  sometime  it  is  the
desirability  to  keep  the  offender  out  of
circulation.

Now  I  would  like  to  draw  a  balance  sheet  of
aggravating and mitigating factors. There is no mitigating
factors in the present case as the convict  is  involved in
many  other  case  except  he  is  young  and  has  old  aged
parents   behind.  The  aggravating  factors  are  that  the
convict  Sushil  @  Ghora  had  committed  the  murder  of
Satendra  in a brutal manner .

After  having  considered  the  submissions  made
before  me  and  the  various  mitigating  factors  which
outweigh the aggravating circumstances, I am of a view
that  the  case  in  hand  certainly  does  not  fall  within  the
category of Rarest of Rare and; Therefore, the following
orders passed as follows:

               I Sentence to Convict Sushil @ Ghora as:

Sr.
No
.

Name  of
Accused

Convicted
under
Section
IPC

Imprisonment Fine Imprison
ment  in
lieu of fine

1. Sushil @
Ghora

302/34
IPC

Life
Imprisonment

20,000/
-

Two
Month

Sr.
No
.

Name  of
Accused

Convicted
under
Section
IPC

Imprisonment Fine Imprison
ment  in
lieu of fine

1. Sushil @
Ghora

25  Arms
Act

two  years
imprisonment

5000/- One
Month
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  It  is  clarified  that  both  the  sentences  shall  run
concurrently. Benefit of Section 428 Cr.P.C. shall be given
to the convict  person for the period undergone by them
during the trial.

It informed that convict person have a right to prefer
an appeal against the judgment.  The convicted has been
apprised  that  in  case  they  cannot  afford  to  engage  an
advocate, they can approach the Legal Aid Cell.

In terms of Section 31 IPC, punishment awarded to
convict Sushil @ Ghora shall run concurrently. 

         Copy of the judgment and order of sentence be given
to the convict free of costs and another be attached with
jail warrants.  Mal mukadma to be disposed according to
the rule after the expiry of period of Appeal.

One  copy  of  this  judgement  is  placed  in  File  ST
534/2015 State vs Sushil @ Ghora u/s 25 Arms Act. 

File be consigned to Record Room.
 

Dated 05/03/2022                          (Neelam Dhaka)
                                          Additional District and Session
                                        Judge Court no.05, Bulandshahr.

The judgment is signed, dated and pronounced in 
open court by me. 

Dated 05/03/2022                              (Neelam Dhaka)
                                          Additional District and Session
                                        Judge Court no.05, Bulandshahr.

 


