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AUAI &ldig] $3RAUIE] FIT & ol AR of. 1 &AHUIHIaIRATA A UdIol]
Ysqefl U2 &ldall As AU &ldIg) ¥R 14 41D 8. Hal A418f] ARIUIA 24ER dAsA?]
As ddofl SIRUEACII £41 U2 AU &ld o] HojHIot S3NAUIElS]] cRSLIHI Salg] 28 B.
qgHi BIdall SIA AR Vs ol YRLISA] SAUIEl UId & il 418l uel A€ AJS
SARUIEl Aol SIUEARWHI ARIT VS AIUYIHT A1 &ldIg] AHojHlal SRJUIE]]
ARELIHI SWlg) B ©. dgYHI &ldall SIA TS Well YRIdIo] HERUISol SAUIH]
AIA ) A1 SlHoll $IRAUIE] ASall eRRISAT & Aol ARIUIRA AER AS SIUEAR0H AL |
U2 AIUA sldig] AgjHlol 3NAIEl]l dB{LIHI Slg] B . 2Hal ARIMIA d As
SIRIEARWI ALl U AU o1®f] AY 3SS UR dIUY US. Aal 1Y VHojHlol S 5Y

Us. Aal ARIMIA WAGId 6iu1d Adlall 8 & Aal AH1d] oiA1d As] s3111€]0l] eslsd
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Qisloll 8RIH1 2419 d Y 8. dggHi AR Wd cllatAi AH1ddiofl %32 oiell uRg
ARIUIA Uldlall o119 811 Y191 W &fl YaR 51 us. dgfHi AR a8 ¥ eiRuIy
AdIAHI 2A19d &l¥ d oiRAIg YRid1I WR &l agl sPluigled] Gaedurd we]l sluigld]
&slsd Qislall SR1H1 dldlal YRAR 541 uS. ug AHRIU aR§ d=ildl] edllaai sealai
A1Ad] &slsad YR sd1 SIF WRId] 2% SAIHI A41Ad ofell § Gd2dURl SAIHI

A1dd o el

(23.9)... 4gHi &Idall SIA A2AUSAI VIR olIHER H[UH SIE EURI AIUUIHI 2419
Ysiel, 2016 0 Supreme(SC) 730; Sampelly Satyanarayana Rao Versus
Indian Renewable Energy Development Agency Limited , ¥ d4101 Adl A€
YSIEIHI ol IHER YUH SI1E €dR1 of]A HXGH oflEddIH] 241Ad 8.

10. We have given due consideration to the submission advanced on behalf
of the appellant as well as the observations of this Court in Indus Airways
(supra) with reference to the explanation to Section 138 of the Act and the
expression “for discharge of any debt or other liability” occurring in
Section 138 of the Act. We are of the view that the question whether a post-
dated cheque is for “discharge of debt or liability” depends on the nature of
the transaction. If on the date of the cheque liability or debt exists or the
amount has become legally recoverable, the Section is attracted and
not otherwise.

17. As is clear from the above observations of this Court, it is well settled
that while dealing with a quashing petition, the Court has ordinarily to
proceed on the basis of averments in the complaint. The defence of the
accused cannot be considered at this stage. The court considering the

prayer for quashing does not adjudicate upon a disputed question of fact.
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18. In Rangappa versus Sri Mohan, (2010) 11 SCC 441 this Court held that
once issuance of a cheque and signature thereon are admitted, presumption
of a legally enforceable debt in favour of the holder of the cheque arises. It
is for the accused to rebut the said presumption, though accused need not
adduce his own evidence and can rely upon the material submitted by the
complainant. However, mere statement of the accused may not be
sufficient to rebut the said presumption. A post dated cheque is a well
recognized mode of payment [Goaplast (P) Ltd. versus Chico Ursula D’
Souza (2003) 3 SCC 232].

19. Thus, the question has to be answered in favour of the respondent and
against the appellant. Dishonour of cheque in the present case being for
discharge of existing liability is covered by Section 138 of the Act, as
rightly held by the High Court.

20. Accordingly, we do not find any merit in this appeal and the same is
dismissed. Since we have only gone into the question whether on admitted
facts, case for quashing has not been made out, the appellant will be at

liberty to contest the matter in trial court in accordance with law.

(Av.2)... dgHi BIdall SIA A2AUSAI VIR ol IHER Y(UH SIE Rl AHIUdIH] A1Ad
ysiel, WRIT PETITION (CIVIL) NO.18 OF 2013 Indian Bank
Association and others Versus Union of India and others , & di@l
Adl A€ YSIEIHI SlIHER YUH 12 edRI ol YX0 ofieidIHI 419d 8.

6. The objectives of the proceedings of Section 138 of the Act are that the
cheques should not be used by persons as a tool of dishonesty and when

cheque is issued by a person, it must be honoured and if it is not honoured,
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the person is given an opportunity to pay the cheque amount by issuance of
a notice and if he still does not pay, he must face the criminal trial and

consequences.

(23.3)... 43| BIdall SIA A2AUSAI VIR ol IHER Y(UH SIE Rl AHIUdIH] A1Ad
}ysliel, Goa Plast (P) Ltd. v. Chico Ursula DSouza (2004) 2 SCC 235 , ¥
A1 AdI AER YSIEIHT o IHER A[UH S1E edIRI of| Yol aligdidi 2419d 8.

While dealing with the objects and ingredients of Sections 138 and
139 of the Act, observed as follows :-

The object and the ingredients under the provisions, in particular,
Sections 138 and 139 of the Act cannot be ignored. Proper and smooth
functioning of all business transactions,particularly, of cheques as
instruments, primarily depends upon the integrity and honesty of the
parties. In our country, in a large number of commercial transactions, it was
noted that the cheques were issued even merely as a device not only to stall
but even to defraud the creditors. The sanctity and credibility of issuance of
cheques in commercial transactions was eroded to a large extent.
Undoubtedly, dishonour of a cheque by the bank causes incalculable loss,
injury and inconvenience to the payee and the entire credibility of the
business transactions within and outside the country suffers a serious
setback. Parliament, in order to restore the credibility of cheques as a
trustworthy substitute for cash payment enacted the aforesaid provisions.
The remedy available in a civil court is a long-drawn matter and an
unscrupulous drawer normally takes various pleas to defeat the genuine

claim of the payee.
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(13.7)... dgYHi BIdall SIA A2AUSAI VIR ol IHER (UM SIE Rl A IUdIHi A41Ad

Ysiel, Electronics Trade & Technology Development Corporation Ltd.,

Secunderabad v. Indian Technologists & Engineers (Electronics) (P) Ltd.
and Another (1996) 2 SCC 739, ¥ du10l Adl A€ YSIEIHI olIHER [UH SI1E

iRl of A H¥A sligdidi A1dd 8,

6...The object of bringing Section 138 on statute appears to be to inculcate
faith in the efficacy of banking operations and credibility in transacting
business on negotiable instruments. Despite civil remedy, Section 138
intended to prevent dishonesty on the part of the drawer of negotiable
instrument to draw a cheque without sufficient funds in his account
maintained by him in a book and induce the payee or holder in due course
to act upon it. Section 138 draws presumption that one commits the offence
if he issues the cheque dishonestly. It is seen that once the cueque has been
drawn and issued to the payee and the payee has presented the cheque and
thereafter, if any instructions are issued to the bank for non-payment and
the cheque is returned to the payee with such an endorsement, it amounts to

dishonour of cheque and it comes within the meaning of Section 138.

(v.U)... dgYHi BIdall SIA A2AUSAI VIR ol IHER Y(UH SIE Rl A IUdIHi A1dAd
?48@, "Rangappa vs Sri Mohan" [(2010), 11, Supreme Court
Cases 441] , ¥ duIQ Adl A€ YSIEIHI oIHER Y[UH SIE Rl ol HYxof
sladidi 2A1dd 8.

Held that the bare denial of the passing of the

considerationapparently does not appear to be any defence. To disprove the
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presumptions, the defendant has tobring on record such facts and
circumstances, upon consideration on which the Court may eitherbelieve
that the consideration does not exist or its non-existence was so probable
that a prudent man would, under the circumstances of the case, shall act
upon the plea that it does not exist and itwas held that there is an initial
presumption, which favours the complainant in the sense that the
presumption mandated by Sec. 139 of NI Act does indeed include the
existence of a legally enforceable debt or liability. Since the accused did
admit that the signatures on the cheques was his,the statutory
presumption comes into play and same has not been rebutted even

with regard to the material submitted by the complainant.

(2v.5)... dgai ldall SIA AAUSAl UIR olIHER AY[UH SIE Rl AHIUdIHi
A{1dd Ysiel, "Hiten P. Dalal vs. Bratindra Nath Banerjee" AIR 2001 (SC)

3897 X dUIGT Al AE YSIEIHI SlIHER YUH SIE edR of | Yo sl dini A1
8.

it was held that presumption under NI Act is a presumption of law as
distinguished from a presumption under a fact which describes provisions
by which the Court "may presume" a certain state of affairs. Presumptions
are rules of evidence and do not conflict with presumptions of innocence
because by the later all that is meant is that the prosecution is obliged to
prove the case against the accused beyond reasonable doubt. Obligation on
the prosecution may be discharged with the help of presumption of law or
fact unless the accused adduces evidence showing the reasonable

possibility of non-existence of a presumed fact.
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(2v.9)... dgYHi &ldall SIA A2AYSAl WIdR alIHER ElcEl GIEfSIE ediRl AU IHi
A1dd Ysiel, "Pradeep Aggarwal & Ors vs Y. K. Goel", Cr. M. C. 66/2009
(Hon'bleHigh Court of Delhi), ¥ d1@l Adl A€ YSIEIHI olIHER GIISIE €U
of|J Yol ol 41dd O,

It was held that complaints u/s 138 NI Act is a summary trial and
accused should first disclose his defence and merely saying "He is
innocent" or "He plead not guilty" will not be sufficient and onus is on the
accused to show that no offence could have been deemed to be committed
by him for some specific reasons and defences. It was further held that u/s
138 NI Act, there is no presumption that even if an accused fails to bring

out his defence, he is still to be considered innocent.

(2v.¢)... dgai &ldall SIA AAYSAl VIR olIHER Y[UH SIE €dRl AIUdIHI
AHIdd Yslel, "Mosaraf Hossain Khan vs Bhagheeraha Engg. Ltd." AIR
2006 S. C. 128 (2006),% duICG Adl A YSIEIHI SIHER YUH SIE €dR
of|J Yol olleidIHi 41dd 8.

it was held that the object of the provision of section 138 NI Act is
that for proper and smooth functioning of business transaction in particular,
use of cheques as negotiable instruments wouldprimarily depend upon the
integrity and honesty of the parties. It was noticed that cheques used to be
issued as a device inter alia for defrauding the creditors and stalling the
payments. Dishonour ofa cheque by the bank causes incalculable loss,
injury and inconvenience to the payee and the entirecredibility of the
business transactions within and outside the country suffers a serious

setback.

A K DABHI
29/05/2026



ADD. CJM, Umbergaon 21 CC 1270/2025
GJVL04-001123-2015

(2%.€)... dgHi &Idall SIA A2AUSA] VIR olIHER A[UH S1E edRI AHIUdIHI A19d
Ysiel, "K.N. Beena Vs. Muniyappan, AIR 2001 SC 2895, ¥ d101 Adll A4€2
YSIEIHI olIHER YUH SI1E €dR1 of ] HYXGH oflEddIHi 241Ad 8.

It was held that mere denial / averments in reply by the accused
are not sufficient to shift the burden of proof onto the complainant.
Accused has to prove in trial by leading cogent evidence that there was no

debt or liability, which in the present case accused has not done.

(Au)...  AIH, GWRISA YSIERIA elal 2Avf] BIdall SAHIT USH YRId o} HCUiSal
SAIAT A1 Al Al S1Hal AR R sRUIElS] BAzauRl 41T AH41Ad ofe]
S olRUIY 38S W dIddidi A1Ad oi®fl. Aol ARIUIRA ¥ el s3lal As AAIdig]
SARAUIE] 119 & . dgai sIdall SIA 216 UJUT S3E O d HYYH A olIHER Y[TUH
SIZ ol YsIERA dudl dAdl, dul €l a.gsedl sdH-129,13¢,
3¢ Hi 511 A19d] FAYIA AU Adll A1 -U—H SHH—3< ofl dcdl YRUIR
sdlofl wigHls wdIHER] A1 SIHoll SIAUIE] U alividIdi AH1dd 8 Blal %) SIAUIE]
SAH—3¢ HI YRIdd AIYWIS dcdl WRUR Sdi &R d GllE SHH-
U< Vol SHH—3C Y0 AER As AR sRUIEla Aol SIRUEAR AL
U2 Al eldig] wadls d gHiol SVle] B & Aol A1 gjHlolg] ViSol
AHRUIRA FRUIEIRA %Y sl €2dIA%] WR &l Aal sARUIElf] AR AR sUIHI
AIA] Gaedurd uell sdligf @ 8. dgHi ARIRA Aojlsle] Visel S|
HIZ Ul [Aeald ofisA Hi AIdlal Y 2qA1udlial] 28 oi®fl. U3 241G Visol 285
Woll W14l W Yl sdig) Alaidid 8. agi AR UId ¥ eiRuIg Gaadur

AHi dl9d g d oRmda ARl ddofl yGiioflai uel daall 8 d 2dieidls
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& ol 1] ARNRA Uld AR&_R Uldlell WRIAI %Y SAlg] oissl s3d &I
A4l A4 ARIUIRA $2N21El0fl S AAojH ot GRRIHI HIAH of Bldig] Aol VHojHIolof
visel &g &1 Ad] Y11 A1Ud] ULl Hecdof Gofl 28 8. 1A, &ldall SIA AR a8
SISl aRFLIHI SAUIHI A1 AgjHIole] Visel sAIHT AHI1AA oief] AHal 241€]
SAUIE] HIRsA sBUIHi 419l &slsdqf S1gf ULl 3ld visal ag Bldig LI AU
o®fl. ol 21l Al s1A 385 dUR Adl AR UId ¥ U o &ldig]
Aol Aol oiu19 ULl SIg Ul 31d U of &ldig] %L1 HId & al §2NAIE] AR of
AgjHlol UiSld &g &I Aal ot &g &l) Ag ¥l AHidd ofell. Hal A41€l] GlIcial
s1d ds:A3] Asell aRRIsdAl $AUIE] &1 VHal SFNUIElG 211 As AU &ldigf &Il
doiss ojHlol Y AS 8. ol 1] s5d sel 4l HI &l SIS oA Gell Uef
¥dl ol®fl WRq Adl céIdal Aoj3u YR ULl &ldl %33 & dHal A1l Yl

AHNIUR AU HI[CId UL US.

(25)...  dgHi s WA KRdldll SRR dAUIR AdIHI AHId dl d §H-E2

SRLI AR AS Ud R 814 8. ¥ of | Yol ¥L11dd 8,
01  Funds insufficient
02  Exceeds arrangement
03  Effects not cleared, present again.
(04-
05) Reference to Drawer

04 Refer to drawer

05 Kindly contact Drawer/Drawee Bank and please present again.

(10-
17)
10 Drawer's signature incomplete

Signature
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11
12
13
14
15
16
17
(20-
29)
20
21
22
23
24
25
(30-
42)
30
31
32
33
34

35

36
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Drawer's signature illegible
Drawer's signature differs
Drawer's signature required
Drawer's signature not as per mandate
Drawer's signature to operate account not received
Drawer's authority to operate account not received
Alteration requires drawer's authentication

Stop Payment
Payment stopped by drawer
Payment stopped by attachment order
Payment stopped by court order
Withdrawal stopped owing to death of account holder
Withdrawal stopped owing to lunacy of account holder
Withdrawal stopped owing to insolvency of account holder

Instrument

Instrument post dated
Instrument out dated/stale
Instrument undated/ without proper date
Instrument mutilated; requires Bank's guarantee
Cheque irregularly drawn/ amount in words and figures differs
Clearing House stamp/ date required

Wrongly delivered/ Not drawn on us

A K DABHI
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37
38
39
40
4
42
(50-
55)
50
51
52
53
54
55
(60-
68)
60
61
62
63
64

65

66
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Present in proper zone
Instrument contains extraneous matter
Image not clear, present again with paper
Present with document
Item listed twice
Paper not received
Account
Account closed
Account transferred to another branch
No such account
Title of account required
Title of account wrong/ incomplete
Account blocked (situation covered in 21-25)
Crossing/Endorsement
Crossed to two banks
Crossing stamp not cancelled
Clearing stamp not cancelled
Instrument specially crossed to another bank
Amount in protective crossing incorrect
Amount in protective crossing required/illegible

Payee's endorsement required
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67

68

(70-
76)
70
71
72
73
74
75
76
(80-
92)
80
81
82

83

84

85

86

87
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Payee's endorsement irregular / requires collecting bank's confirmation

Endorsement by mark/ thumb impression requires attestation by Magistrate with
seal

RBI /Government
Advice not received
Amount / Name differs on advice
Drawee bank's fund with sponsor bank insufficient
Payee's separate discharge to bank required
Not payable till 1st proximo
Pay order/ cheque requires counter signature
Required information not legible/ correct

Miscellaneous

Bank's certificate ambiguous/ incomplete/ required
Draft lost by issuing office/ confirmation required from issuing office
Bank/Branch blocked
Digital Certificate Validation failure
Other reasons-connectivity failure

Alterations on instrument- Other than "Date" field (Alteration/correction on
instruments are prohibited under Cheque Truncation System. Return reason code
applicable to instruments presented in CTS)

Fake/Forged/Stolen-draft/cheque/cash order/interest warrant/dividend warrant

‘Payee’s a/c credited’'- Stamp required
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88  Other reasons (Please specify)

92 Bank Excluded

(25.9)... AIH, GWRISA ¥LIAd E2 SREI Y6 AS Wd §2 dl d AS Ud LJd]
&ldio] vial d AsHi ¥LI1Ad ol YR YA of &ldIg Sel ASRY B. dYHI AR VS
s3A1€] A Aol] GisSHI eRAl A€ S Ud S3d 8. Aed S AsHi ¥L11Ad oIl
sARUIElS HAdl o], 241 GWRid WRUR slguel As dofl Hedofl 2iex 2dsRal
dloid GisHi cRUIHI 241D d dud %1 As SIPURl SIRRIA UIK] S d duid dis
% doll 2ol A AAIudIHi A9 81 & Aol 2ol AH] AAIUdIg] GSe] A UdL
8. agai A1 ed Al Ad] aslsdeil ASA 52 & 5 A1 As Fed AHIHI wLI1dd
SRRLIoll SREI Ud $2d & il d ¥ soll SRY duididi »1dd d &g 2dIsRIR—Ad
oi®fl. A1 As ¥ @Ulsdofl cR§RIHI dUWIRE &l d RIfSd 241 AS Hi dudIHi A19d
28H HNYY| HI2 BSSER Glal 8 W d ASoll ol d ViidIHi 8ldI A19RUS 8. U
AS Ud Sdi 21 SIHall s2RAIEIRA 2ARAI]al Asall 254 l] Hid1116f] o] 2410A 8.
W AER ASall of 111 F AU ElaAi $211€lal Ysadl uS d YsAdi aiefl. dgai As
Wd A 8 dof sREI ed AHIAHI oldIiddIHi 2419 & ol AS WRd 52 dY]
AS duiolR SAH—13¢ ofl SIRIEISIA AAYIA HIS YUIGER Glal 8. ol A41¢]]

A dulolR YUIGER 8] QISI 8.
(9)...  agdHi &lcioll SIA AER SRIEI SIREIO]] SHH—3¢ ofl dcd) 8,
1. SIUEAR ARL Bl AN .

2. ARIYIRA s3121Ela AHI0A S AHA AAd] 2i1cl: €41 4] f]] UIGERR]

AEI SAI HIZ A0 81d) ANPA.
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3. As ARl VidIHi ¥HI Sl Y| §Soll SRET Wd &Jd &ldl AN,
AR SHH 13E o [Us3Aal A ARIUIRA STRUIElA H1UA As AHA 2AYU|
AUd: edl AUl oflf] ¥UIGER] AHEI SAI HIS AU Bld] KefA A HIZ %
SAHT 21D 8. AIH &ldal SlHoll STRUIEIRA SEHH—A3¢ ol dcd]
uHERIllY A YRAUR $AU1 % US ol d Y4IR $dIofl ofI%] ¢iRd(l Yidl
Ale oAl sAH—0 Y¥ol SFNAIE] U ¥ 1 &. val %] SIAUIE] sAH-

3¢ all dcdl YRAR of 53] 15 dl doil dI AHARIVIS HA) .

(2¢)... 2IH, GWIsd (oLl UM A19dI Al HERAlol AHA U
daidi Adi ARAUIRA doll oié1d dldd o], 2 eslsd vl 8 5 2RI Uldiail
oiUIY Aod s3d AId 5 wdl , sARUIE U YRAUR sAIali EReIdl] F 2is| eld
Ad YRUR sdlail &ldi of€ll. U, 121412 Ad] 2341 35S GUR A41Ad 412Ne]
Aeidld vHal Hiofl sl Al @1d] A, Gldall SAHI 421G ofie] dH 2RIl
AId AR A16Y AY{] ASIRI dH of &l sNAIEUI0ll dSLRIHI Aol A1 A520]]
SEH—20,21¢,13C ofl FPIUIgAl Yol sRUEUIN Vs Acd Sigell €REII
Aol AgjHlollo] ARIU] Uial visal sAIHi AH1Ad aiefl. A8l HER AS Ud $2d &I
ol Asoll ISR &JAd &, Aol A .AS520f] SAH-13¢ ofl Yail AYLl &JAd
8 dq of Hloldlal SIS 2AUSIRA 8] o],

(2€)... 1A, Jlo.AdAs20]l saH-3¢ ofl FPIUIgAT Y¥or d sAH
of|J 210 AR Yot SFRUIEUIN AS] AvAlofl diRlvt el © HIA A8l dI SIRIEIAI
HioY &1 d Hed A Axiell ¥ gad el d HeaHi AUIAUIN AS oIsHi % $3] i
AHAd 8, dg 2UrRUL 238S GURell Wil di &llal Us 8. 9ail, A€ A
SIYIY Yol AdIcddInl As] ois d$el dRIYSURIE Ud AH1Rlof] cis drsell

Higldl HRuloll 30 €ladal ie A As duiaiRa AUld alldld 21lal Ad] 25H]
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Hiorl sdldl] gld 8. sldall SAHI SAUIElA A10d, SIRAIEYIN] AS ¢RIl A€ AJS
diFluv 30/0¢ /2027 oli A% WRd A1dd & 2al d Gl dIRlW 29/ 0 /0% ol A%
As dulalR AARIla oidld 2N0d 8, ¥ ol Al siHall ARIla diZlu
30/0G /202 ol A% Aol oA 8. wa d ¥ldi sTAIERA s Wd syl
(ol A4 HUIETHT Al oIl 241Ud &ldio] sclld &1 8. d ¥di alg]Rl o1 21
GlIE SIUEl Yol [o191Rld sRUIHT 1A AHY U] STAIE ElVid SAUIHT H1dd 8.
AIH, SARAIE] sidoll sRUIE Aol 2. A520fl sSAH—3¢ Hi 5gAAd] AN2AY 1A
H¥o  AHAYHAEIHT  evid sd 8. dgAl sIARERA GIdlRd Aual
AHRIUIRA s2lu1Elal Elot — AU Hi YSUL] S3A of BldIgf YLIIR™Y 419 8.

(0)... Al GWid, AAdl elddofl A2AUSAl VIR olIHER YUH SIE EUR
AIUYIHI 2A1d YSIEl, 231R16 [A. aRiRuLIERI Hed, 2U. dld UlElid ( (sHloid )
ol. A€$3/ 209¢C ol YsIEl dAUIT Ad] ¥33] @211~ AH1dd] 813 AHi olIHER AHUH
SI1E €4IR1 of]” HYXGH oflEddIHi 2H1dAd 8.

7. It is true that this is a case under Section 138 of the Negotiable
Instruments Act. Section 139 of the N.I. Act provides that Court shall
presume that the holder of a cheque received the cheque of the nature
referred to in Section 138 for the discharge, in whole or in part, of any debt
or other liability. This presumption, however, is expressly made subject to
the position being proved to the contrary. In other words, it is open to the
accused to establish that there is no consideration received. It is in the
context of this provision that the theory of ‘probable defence’ has grown. In
an earlier judgment, in fact, which has also been adverted to in

Basalingappa (supra), this Court notes that Section 139 of the N.I. Act is an

example of reverse onus [see (2010) 11 SCC 441). It is also true that this
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Court has found that the accused is not expected to discharge an unduly
high standard of proof. It is accordingly that the principle has developed
that all which the accused needs to establish is a probable defence. As to
whether a probable defence has been established is a matter to be decided
on the facts of each case on the conspectus of evidence and circumstances

that exist.

9. The Trial Court and the First Appellate Court have noted that in the case
under Section 138 of the N. I. Act the complainant need not show in the
first instance that he had the capacity. The proceedings under Section
138 of the N. I. Act is not a civil suit. At the time,when the complainant
gives his evidence, unless a case is set up in the reply notice to the statutory
notice sent, that the complainant did not have the wherewithal, it cannot be
expected of the complainant to initially lead evidence to show that he had
the financial capacity. To that extent the Courts in our view were right in
holding on those lines. However, the accused has the right to demonstrate
that the complainant in a particular case did not have the capacity and
therefore, the case of the accused is acceptable which he can do by
producing independent materials, namely, by examining his witnesses and
producing documents. It is also open to him to establish the very same
aspect by pointing to the materials produced by the complainant himself.
He can further, more importantly, achieve this result through the cross
examination of the witnesses. Ultimately, it becomes the of duty the of
complainant. the Courts to consider carefully and appreciate the totality of
the evidence and then come to a conclusion whether in the given case, the

accused has shown that the case of the complainant is in peril for the
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reason that the accused has established a probable defence.

AIH, GWRISA olIHER YUHSIE ofl YSIEl U1 Adl, JS SIRAEARa|
dell HIi2 ¥ AIUdIHI 1A eldle] AojHlal &Il S3UIE] dRFLI Hi SAlg]
8 O al d AofHlolo] Uisel SHH—13C Y¥o AR dloll Y141 US| $dig]
8 8. 9gHi sFARUIEl SUAEloll vl weHls iof2icl SAlg] 2 8. Hal $31RUIEl]
UA1 AUl SURAIE] o &l Ag 211R1UIA 3R] BaedulA 2Hal £2d1A¥] Yridl
sl YAR $dic] 28 8. dgHi &ldall SIA SAUIElS AS AIUAIg] VHojHIolaf Visol
AR d2 s3] A5dI ol 81 &lcall SIA A€ VS S3JIE]A SIRUEAWI ARIT VS AH IV

8ldig] iojHiol % SIRIEISII A SAlg] B & ol &Il SIA olIHER YU

Siall Ysiel, 231Rie U AR AVUIHI A41dd B,

(AA)...  dgHi Al sIA A2A9sdl UWIdR alIHER ARId GIYSIE iRl AHIUdIHi
AHIAd YSIEL, RISAIA AH. WRHIR (A, Elarl algjdid oliRlu1didl, [SHloid 150
Aol of. SUT/2005., AU AUIHI AHID dl, AE YSIEIHI oIHER YR
glIEgfSIE edRl AY dladidi AHAd & 5, SRIEl AY SARY s&dl o]
S SARUERA 210d YAl cllodd dXRA dHoll AldSel 2941d eidIdd] usS. d¥i
ol IHER YUHSIE ofl YsIEl, 2&1[Re (Yul ) Hi uel s3RUEl H1ds Yl Ui
&l doj WHS i iol s312u1Elof] dRELIHI SAI0) 28 & ol Ui Yl doil [A3eL)ol)
WRIA] ARIY] 2§ 28S W dl19dIHi of 2419 i HE] SHH—3€E all AAojHIolo] Visal
&Jd eldig] Hloll ASIY ol

(20.9)... dgHi A1 SIA GIHER ARIA GIYSIE ARl AHIUdIHI A1dd YSIE],
glagicied uRY (A, JaRid AN, [5Hladd xUld of. 19<E/006C., ol YSIEIAI
GIHER 2RI &IFSIE &Rl AY olgdidi AHdd & §, AR Vs AYJ

[Q21d) eilal Ui A1AH Bl U ASHI 28H ol el STal AHIudidi 241dd &1
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dl d.g.as20l sAdH—20 Yol sAUIElA A4 JsHi [Aadl cRUlell A[ESR
AHIUYIHT AIdd] 8ldig] dAgiHIol SAlof B Bl B. AIH, AE YSIE &l Adl
SARUIEIRA Alofl GAduRIHi &Icall AS AXIA eRA &ldlg] Y1~ A1 & U
AsHi A8l sl AR As AN &ldig] ULl Y1 & il doil [ARedoll SIS
YRAA1 285 W AId] 15d a1ef] 2Hal 2418/l 212 As ARIU] €4RI AU IHI 2419 BldIg]
Hiofl ASIU AH B,

(0.2)...  dgHi aldail s1A aNMAAcid Asedl saH—c¢9 du1al Add]l %373] 8l

d oflJ Yoot wedd 8.

87. Effect of material alteration.—

Any material alteration of a negotiable instrument renders the same
void as against any one who is a party thereto at the time of making such
alteration and does not consent thereto, unless it was made in order to carry
out the common intention of the original parties;

Alteration by indorsee.— And any such alteration, if made by an
indorsee, discharges his indorser from all liability to him in respect of the
consideration thereof. The provisions of this section are subject to those of
sections 20, 49, 86 and 125.

(R2)...  2IH, WS GW Hdd AHA YAl dUI AR SRIEI]l SAH-
93¢ d¥ll SEH—-U3E, 13R,20,£9,29¢ ofl FPIYIgA del dofl Yddi slule ua
a5l sUIHI 211Ad & A Adi 2Hal 35S GU AHIAd YRIdIg) AR dsell i
Uisol SRAIHT AH1Ad al@fl. 2A1H, 35S GUR A1Ad AHA Yrdlofl AT Fldi 2RIV
As Hi A8l ollciddl] SIS dsAR S3d of el 2al ARl A28 s312A1€lall SIRE/RII
Aeliofl eslsdaf slfurl USR YUl Us] vise SA of &l Al dgYHi SAof 3SS

A1l Adl ARMIRA A 243 s1g % AaRAd YR1d], Aidld Hal Hiofl S Ad]
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Widl 2% 53, sIEld Hadi Slojoll 2ojHIoll ol YRLIIG ViSe S ofel.
d &slsdl 35S GUR A19d s3Il YRIdIal &lal Adi, s2lu1EUT AHARI] 241H 0]
HWRAY YRAR SAIHT AN &dl &l ial &ldal sIA Asai Ael AR of.
gAH{UICHotiof] &1 d2flofl A1Roll YEI oiciR— ol (oief d Hxoi 24121 " &SR
Hi &AUUIHT 19 8. ol HEI aloR—2 ofl [a1efU A H¥Olali AU gsHHI SAUIAI

AIA 8. AR of. 2 ofiAIA Vs g SA of &l Hal AsH| A&l $d of &l

dxa dsAlRuR syl sz dH o1&,

(R)...  YeloloR—3 :—

Al slHoll AR (1) sAHu I g ued BUR]] 1 - ued soill,
a1gHRl s0il}, dddist,dl. GH9A1H,%]. dAAHIS ofivllal, €. aoNRHAd fogHo
As2ofl SAH—3¢ Yol Yobl A AL AR ofl saa—uu () (R
ol193ls Y21l RAlBdldl saH— 20 (R) ) odd dsARdIs sAYUIHI 1D 8.

Aol ARIUlal 4% 2431 AiINU| HIZ AER SIH YA cd] AudIHI 2419 8.

diflu : e/ ou/2025. (AFagHR suadid siell)

BHR2I1H. A9, Aol 2A1dld ey
Aal A, Alg ysl.aAlee,
BaHR2114, 1. ddAIS.

SIS of. ¥l¥o0aR¢o0.
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(3)... Al s1A ARG dAlofl AR YRR &Ad! Yol Glicid Avicindl dg
AR LA ofl sdd—2uu(R) ( cRdlu alaik]s YRail Riledid] saH— 209<(R) )
Hi o1d1e sAUIHT A19d o] WRg AHRIUlA d2flal sRHIAdIH] 219 4% Glloid
AlHOgl g ddl ged] ouRioll Riegia aldiell Aoial sid AR A 4%l

A1oid AIHN] HIS AUWYIH] 241Ad 8.

(Ru)... Al ofleid A% HIZ SFAUIEl g (A.9.2.24.9. 01l dfildl
Alcindidi AH1Adl 8 I dHoll edldHi ¥1d & § A sAépe Alofld
SUIHT A5 &Ad] YA 20l ARIUIRA s3v1€la dall SIRIEA0l AN oflsNd]
UA1 Udl AU otef]. Aal Bldall ol d1cfR USRG $2A & Aol 1€/l 2410l ASa]
SOIE 2 Ho] AR AUIUU] Y B. Al SIHoll AHARIlal AHI%HI EIVIA] GAISAI

SIRIEIHT 8AAH] A%l SUI A% s3] 8.
FHi AR d28 S1 61%2 84 of 814 dullal AiiNdIHi 219! o],

(9)... Al sIA A¥ dlodd  SRBIElA AidadiHl A1l 8. Al

siA dISlall oISl gslRIAI [A2d1y 28] 28 d Fdidfl $% veldddll 28d] 8.

qgyHi eldall 513 Sumer Singh vs. Surajbhan Singh & Ors., (2014) 7
SCC 323 il YsIel Hiolue dUIRT AdIHi AHIAA & FHI olIHER H[UH SIS R

of 1A Yol ollaididi A419d 8.

-:: Para-36 ::-

" It is the duty of the court to impose adequate sentence, for one of
the purposes of imposition of requisite sentence is protection of the society
and a legitimate response to the collective conscience. The paramount
principle that should be the guiding laser beam is that the punishment

should be proportionate. It is the answer of law to the social conscience. In
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a way, it is an obligation to the society which has reposed faith in the court

of law to curtail the evil. While imposing the sentence it is the Court's

accountability to remind itself about its role and the reverence for rule of

law. It must evince the rationalized judicial discretion and not an individual
perception or a moral propensity. But, if in the ultimate eventuate the
proper sentence is not awarded, the fundamental grammar of sentencing is
guillotined. Law cannot tolerate it; society does not withstand it; and
sanctity of conscience abhors it. The old saying "the law can hunt one's
past" cannot be allowed to be buried in an indecent manner and the
rainbow of mercy, for no fathomable reason, should be allowed to rule.
True it is, it has its own room, but, in all circumstances, it cannot be
allowed to occupy the whole accommodation. The victim, in this case, still
cries for justice. We do not think that increase in fine amount or grant of
compensation under the Code would be a justified answer in law. Money
cannot be the basis. It cannot assume the centre stage for all redemption.
Interference in manifestly inadequate and unduly lenient sentence is the
justifiable warrant, for the Court cannot close its eyes to the agony and

anguish of the victim and, eventually, to the cry of the society. ....”

(29.1)... dgdyi aidal 513 CRIMINAL APPEAL NO. 603-604 OF 2013
(Arising out of S.L.P. (Crl.) Nos. 2014-2015 of 2009) Hazara Singh Versus

Raj Kumar & Ors. ol YSIEl HiolAe AU AdIHi A19d & FHI ofIHER

AMH S1E edIRl of|A Yool ofieid i 241dd 8.

"(8) The factual matrix of this case is similar to the facts and circumstances
of the case in Shailesh Jasvantbhai and Another vs. State of Gujarat and

others, (2006) 2 SCC 359, wherein the accused was convicted under
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Section 307/114 TPC and for the same the trial Court sentenced the accused
for 10 years. However, the High Court, in its appellate jurisdiction, reduced
the sentence to the period already undergone. In this case, this Court held
that the sentence imposed is not proportionate to the offence committed,

hence not sustainable in the eyes of law. This Court, observed thus:

“7. The law regulates social interests, arbitrates conflicting claims and
demands. Security of persons and property of the people is an essential
function of the State. It could be achieved through instrumentality of
criminal law. Undoubtedly, there is a cross-cultural conflict where living
law must find answer to the new challenges and the courts are required to
mould the sentencing system to meet the challenges. The contagion of
lawlessness would undermine social order and lay it in ruins. Protection of
society and stamping out criminal proclivity must be the object of law,
which must be achieved by imposing appropriate sentence. Therefore, law
as a cornerstone of the edifice of “order” should meet the challenges
confronting the society. Friedman in his Law in Changing Society stated
that: “State of criminal law continues to be - as it should be -a decisive
reflection of social consciousness of society.” Therefore, in operating the
sentencing system, law should adopt the corrective machinery or
deterrence based on factual matrix. By deft modulation, sentencing process
be stern where it should be, and tempered with mercy where it warrants to
be. The facts and given circumstances in each case, the nature of the crime,
the manner in which it was planned and committed, the motive for
commission of the crime, the conduct of the accused, the nature of

weapons used and all other attending circumstances are relevant facts
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which would enter into the area of consideration.

8. Therefore, undue sympathy to impose inadequate sentence would do
more harm to the justice system to undermine the public confidence in the
efficacy of law and society could not long endure under such serious
threats. It is, therefore, the duty of every court to award proper sentence
having regard to the nature of the offence and the manner in which it was

executed or committed etc.”

9) This position was reiterated by a three-Judge Bench of this Court in
Ahmed Hussein Vali Mohammed Saiyed and Anr. vs. State of Gujarat,
(2009) 7 SCC 254, wherein it was observed as follows:-

“99.....The object of awarding appropriate sentence should be to protect the
society and to deter the criminal from achieving the avowed object to law
by imposing appropriate sentence. It is expected that the courts would
operate the sentencing system so as to impose such sentence, which reflects
the conscience of the society and the sentencing process has to be stern
where it should be. Any liberal attitude by imposing meager sentences or
taking too sympathetic view merely on account of lapse of time in respect
of such offences will be result-wise counter productive in the long run and
against the interest of society which needs to be cared for and strengthened

by string of deterrence inbuilt in the sentencing system.

100. Justice demands that courts should impose punishment befitting the

crime so that the courts reflect public abhorrence of the crime.”

16. It is the duty of every court to award proper sentence having regard to

the nature of the offence and the manner in which it was executed or
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committed. The sentencing courts are expected to consider all relevant
facts and circumstances bearing on the question of sentence and proceed to

impose a sentence commensurate with the gravity of the offence.”

11) In Guru Basavaraj @ Benne Settapa vs. State of Karnataka, (2012) 8
SCC 734, while discussing the concept of appropriate sentence, this Court

expressed that:

“It is the duty of the court to see that appropriate sentence is imposed
regard being had to the commission of the crime and its impact on the
social order. The cry of the collective for justice, which includes adequate
punishment cannot be lightly ignored.”

(R9)... AIH &ldall sIA AR AER &51Sd @2iAi Al &idall SIA atiof]
USR F1dIAHI 2419 dl d 24e{lR USRell Yol & Aal Al SiHall ARIIA g€
wiAefl gan die Ua1l dladi @ldig) el dofl Ysaell W2 sidall dsA3] As wH0d
¥ As WA A aldio] LI A1 & Aol d Asoll ol LAl HAAI ofe]
Aol §2AIEla Aol SIRIEARCI ALlIoll ol 9Yd WRd AN o], dgHi
&lGoll AHUHI oflRlis]y Ads €4S allaid daUlslell g2l AdlRaull dadi edl
& 210l 2412[] dIS] ol AHI¥HI allliS] YRl defol AHYA F1dI HAll 2B 8.
qgHi dIslAi alRlisly deRle Hecd 25l 28 d diofl Aelddoll 7 8] 8.
Aol A1 HIZ 11 2oldIRIA ©1S] EdI A SIIEISIY AAdIgA] [A3EL &IdI Aol 8.
qgiHi alcall sIA ARIMlal AEE Sl AHodAall cixdel] dl Al &I1xR WA
Aol gsld ] Asdiofl 2429 21U 2ol A4€2 s1H ARl 1l Adini 2119
8 A dula SAuHI 2ol Sod of &ldigf Y¥LIAA Aol dH ©di AR &ldail

s dHoll A17611 SAl] cé1ls sIRFIUIBlHI Suall 8SISA IRl 81Ul 9di &8I%R WBA|
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ol€fl. AIH dHIH ANMal d2iHi AV] HEI ooiR— WA ol JYGiall &ldoall
sidoll goaigl siRidIglell cuRfls 2id AlRIdl ol H¥otol AU gSH SAIHI

219 8,

—::88H -

(2)... Al s1Hl AR (2) eAHuicH BgHIS USd 841l :— ued soflu,
algHRl §ail?), dddisl,dl. GH9IH,%]. ddAISdiHal, €fl.aonlAud
gorgioe As2oll sAH-A3¢ YXCloll Yot AGS Al.ARULAL ol
sad—uu  (2), (ciRdly oPRls Y21 Rilddiol saH—209<(R))
AHodd asARdlot 8] A5 Yviall 211€] Seof] A1l §SH SAIHI 2419 8.

(R)... gHi AHIERI SAIHT A1 8 5 AR s311Ela A].211.U].]]. o
sad—3u9(3) (cIrdlR apRls Hr2il 2Aledld]l sad-3cu (3) )
AHodd Asoll §d WH 31. 9,00,000/— ( A5 3T Ald dIY 3
YI) 4R W2 Eloi—50 Hi Ysdl 211ual.

(3)... gldail ARIIRA sIUI SIHoll €] d1S ¥ A4y YdHi dldidd @1y d
A4 ALvRAULAL ol sdd-we¢ (ciRdlY opRls el 2iledld

SHH—TG <) Hodd HR (Ae—ilg) AA1udl.

(¥)... ARl A%l 53d &l AL2ARULR{. ofl san-353(2) (¢iRdl
o11213ls Y21 2ilédIofl sdH-vow () ) U AHER YSIElofl AS aisd (ol
R Y3l wisdl,

(u)... qggHi ARMlell 2110 sAH—T< 2109 AL211RAULA. ofl sHH-V0
HXGlo] diRe g sdlall AA1e] gsH SAUIHI 241 & al A1 dIRe elldis

UlL2A1. atidlal cldef] 248 1€l 2418 Hisddiol 2418/l gsH SAUIHI 419 8.

A K DABHI
29/05/2026



ADD. CJM, Umbergaon 39 CC 1270/2025
GJVL04-001123-2015

6SH AIRIY diRlW e HIZ A, 2025 dl A¥ ycdl delddHi di]

A1) %182 sl.

diflu : ¢/ ou/2025. (ARagHR suadid sicll)

GHVIIA. A5]. Aol Al ey
Aal A, Alg ¥ysl.aAle,
BRI, %¥l. ddAIS.

SIS of. ¥l¥oa¢o.
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