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sZf WRIT  PETITION  (CIVIL)  NO.18  OF  2013  Indian  Bank  

Association and others Versus Union of India and others

s#f Goa Plast (P) Ltd. v. Chico Ursula DSouza (2004) 2 SCC 235,

s$f Electronics  Trade  &  Technology  Development  Corporation  Ltd.,  

Secunderabad v. Indian Technologists & Engineers (Electronics) (P) 
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OZLIFNLGF lD+ YFI K[ VG[ 50F[XL 56 YFI K[ VG[ VFZF[5LG[ VFlY"S W\WF DF8[ GF6F\ GL

H~ZLIFT CF[JFYL  OZLIFNLGF  lD+ YTF  CF[JFGF  GFY[  CFY  pKLGF  5{;F  VF5JFG]\  SC[,
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VG[ VFZF[5LV[ VF 5{;F 5ZT VF5JFG]\ JRG VF5[, VG[ T[ AFN OZLIFNLV[ 36F NLJ;

YI[,F  CF[I  T[VF[GF  5{;FGL  5ZT  DF\U6L  SZTF\  VFZF[5LGF\VF[V[  OZLIFNLG[4  A[\S   VF[O

AZF[0F4  EL,F0  XFBFGF[  R[S  G\P  ____#!  GF[  ~FP  *4__4___qv  GF[  TFZLB

Z5q_&qZ_Z$ GF\ ZF[HGF[ VF5[[, VG[ T[ R[[S OZLIFNLV[ T[DGL BFTF JF/L A[\S DF\ TFZLB

Z)q_(qZ_Z$  GF\  ZF[H  EZTF\  ;NZC]\  R[S  TFZLB  #_q_(qZ_Z$  GF\  ZF[H   cc

O\0 .g;OLXLIg8 cc GF X[ZF ;FY[ 5ZT OZ[,F[ VG[ VFYL OZLIFNLV[ T[DGF lJPJPzLP DFZOT[

TFZLB  Z*q_)qZ_Z$  GF\  ZF[H  ZHL:8Z  V[0LP  YL  GF[8L;  DF[S,FJ[,  H[  GF[8L;

VFZF[5LG[ TFZLB #_q_)qZ_Z$ GF\ ZF[H AHL UI[, K[P  5Z\T] VFZF[5LV[ OZLIFNLG[ 5{;F

VF5[,F GCL VG[ VFYL OZLIFNLG[ CF,GL OZLIFN SZJFGL H~Z 50[, K[P H[YL4  CF,GL  VF

OZLIFN4  VF SFDGF  OZLIFNLV[4 WL G[UMXLV[A, .g:8|]D[g8 V[S8GL S,Dv!#( D]HA

VFZM5L lJZ]wW  NFB, SZ[, K[P

sZfPPP tIFZAFN  VF  SFDGF  OZLIFNLGL  p5ZF[ST  OZLIFN  VgJI[  WLP

G[UF[XLV[A, .g:8|]D[g8 V[S8GL S,Dv!$Z D]HAG]\ ;\7FG ,. OZLIFNLG]\ J[ZLOLS[XG GF[\

WJFDF\  VFJ[, VG[  T[  AFN ;NZ SFDGF VFZF[5LGL ;FD[  ;LPVFZP5LP;L GL S,DvZ_$

VgJI[  5|[F;[;  .:I]  SZJFDF\  VFJTF  VFZM5LG[  ;Dg;GL  AHJ6L  Y.  HTF\4  VFZM5L

VNF,T  ;D1F  CFHZ  YTF\4  ;LPVFZP5LP;LP  GL  S,DvZ_*  D]HA  VF  SFDGF

VFZF[5LG[ OZLIFN TYF T[GL ;FY[ ZH] TDFD N:TFJ[HMGL GS,M lJGF  D]<I[  5]ZL 5F0IF

AFN4  VF  SFDGF  VFZM5LG]\  ;LPVFZP5LP;LP  GL  S,DvZ5!  D]HA

VFZF[5L ;FD[GF[ U]GF[ T[VF[G[ JF\RL ;\E/FJL ;DHFJL 5]KTF VFZM5LV[ U]GFGF[ .gSFZ SZTF

VG[  S[;  R,FJJFGL  DF\U6L  SZTF\  VFZF[5LGF[  HJFA  VF\Sv!_  TYF  VF\Sv!!  YL

GF[\WJFDF\ VFJ[, K[P tIFZAFN ;NZ SFD OZLIFN51FGF 5]ZFJF 5Z ZFBJFDF\ VFJ[, K[P 

tIFZAFN CF,GF SFD[ p5ZMST OMD["8 D]HA OMD"v;L sV[f DF\ NXF"J[, ;FC[NMG[ lS|P

5|F[P  SF[0GL  S,DvZ5$  s!f  VgJI[  OZLIFN51F  TO["  T5F;JFDF\  VFJ[,F  K[  VG[  T[VM
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TZO[  EFZTLI  5]ZFJF  VlWlGIDGL  S,Dv&_  TYF  S,Dv&Z  D]HAGM  DF{lBS  TYF

N:TFJ[HL 5]ZFJM ZH] SIF" AFN OZLIFN51F TZO[ VF\Sv!& YL S,F[lh\U 5]Z;L; ZH] SZTF\

T[VMGM 5]ZFJM A\W YIFG]\ HFC[Z YTF ;NZ SFD[ OZLIFN51FGM 5]ZFJFGM :8[H A\W SZJFDF\

VFJ[, VG[ tIFZAFN VFZM5LG] JWFZFG] lGJ[NG GM\WJF ;F~ ;NZ SFD ZFBJFDF\ VFJ[, K[P

s$fPPP tIFZAFN OZLIFN51FGF[ p5ZF[ST 5]ZFJF[  ZH] YIF AFN VF SFDGF VFZF[5LG\]

;LPVFZP5LP;L GL S,Dv#!# VgJI[ GLJ[NG GF[\WJFDF\ VFJ[, 5Z\T] VFZF[5L CFHZ ZC[,F

G CF[I VFZF[5LG]\ JWFZFG]\ lGJ[NG GF[\WJFDF\ VFJ[, GYLP 

tIFZAFN CF,GF SFD[  p5ZMST OMD["8  D]HA OMD"v;L  sALf DF\  NXF"J[,  lS|P  5|F[P

SF[0GL S,DvZ5$ s!f VgJI[ VFZF[5L51F TO[" 5]ZFJF[ ZH] SZJFDF\ VFJ[, GYLP 

s5fPPP tIFZAFN  VF  SFD[  pEI51FSFZF[GL  ,\AF65}J"SGL  N,L,F[  ;F\E/JFDF\

VFJ[,L K[P p5ZMST CSLST[ ;NZC] S[;GF gIFI lG6"I DF8[ GLR[ D]HAGF D]N'FVM p5l:YT

YFI K[P

vooD]N'FVF[oov

s!fPPP X]\ OZLIFN51F 5]ZJFZ SZ[ K[ S[4 VFZM5LV[ OZLIFNLGL SFIN[;ZGL ,[6L

GLS/TL ZSD 5[8[  :8[8 A[\S VF[O AZF[0F4 EL,F0 XFBF4 GF[  ~FP *4__4___qv  

GF[ R[S G\P ____#! GF[ TFZLB Z5q_&qZ_Z$ GF[ R[S VF5L ;NZ R[S EZXF[ V[8,[

:JLSFZF. HX[ T[JF[  5FSF[  EZF[;F[  VG[ lJ`JF; VF5L ;NZ R[S OZLIFNLV[ T[DGF  

BFTFDF\ EZTF cc O\0 .g;OL;LIg8 cc GF X[ZF ;FY[ TFZLB #_q_(qZ_Z$ GF\ ZF[H 

5ZT OZTF  TFZLB Z*q_)qZ_Z$ GF  ZMH  S,Dv !#(sALf D]HAGL  GM8L;  

VFZM5LG[ DMS,FJ[, H[GL AHJ6L TFZLB #_q_)qZ_Z$ GF ZMH Y. UI[, CMJF 

KTF  VFZM5LV[  OZLIFNLGL  ,[6L  GLS/TL  ZSDGF  GF6F\  GCL  R]SJL  WL  

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#( D]HAGF[ lX1FF5F+ U]gCM SZ[, K[ m

sZfP X]\ C]SDm
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s&fPPP p5ZMST D]N'FVM 5ZtJ[GF DFZF lG6"IM GLR[ D]HA K[P 

s!fPPP cc CSFZDF\ ccP

sZfPPP VFBZL C]SD D]HAP

v  qq SF Z 6M qq  v  

D]N  '  F G\AZ o  v   !   TYF D]N'F G\AZv Z   GL ;  \I]ST   RRF" o  

s*fPPP CF,GF  SFD[  5]GZFJT"G  8FJ/FGF  C[T]  YL  A\G[  D]N'FGL  RRF"  CJ[  5KL

V[S  ;FY[  SZJFDF\   VFJ[,  K[P  VF  SFD[  lS|P5|F[P  SF[0GL  S,Dv#!$  D]HA  SFD  N,L,

;F\E/JF ;F~ ZFBJFDF\ VFJ[, K[P T[DH S[;G]\ ;DU| Z[S0" J\RF6[ ,[JFDF\ VFJ[, K[P T[DH

SFINFG[ ,UTF R]SFNFVF[ J\RF6[ ,[JFDF\ VFJ[, K[P 

s(fPPP VF SFD[ OZLIFNLGF lJPJPzLP V[;PHLP N]A/FGF\VF[G[ ;F\E/JFDF\ VFJ[,F K[

H[VF[ T[DGL DF{lBS N,L,DF\ H6FJ[ K[ S[ VFZF[5LG[ VF SFDGF OZLIFNLV[ VFZF[5LG[ HDLG

BZLNJFGF 5{;F VF5[,F H[GL R]SJ6L 5[8[ VFZF[5LV[ VF R[S VF5[, H[ R[S A[\SDF\  EZTF\

5ZT OZ[,F K[ VG[ VFZF[5LV[ VF 5{;F OZLIFNLG[ R]SJL VF5[, GYLP JW]DF\  T[VF[ T[DGL

N,L,DF\  H6FJ[  K[  S[  VFZF[5LG[  ;Dg;  AHTF  T[VF[  CFHZ  ZC[,F

5Z\T] T[ AFN VNF,TGL gIFILS SFI"JFCL DF\ CFHZ ZC[,F GCL S[ OZLIFNLG[ p,8T5F; SZ[,

GYL VG[ VFZF[5LG[ T[VF[GL ;FD[GF CF,GF S[;GL ;\5]6" DFCLTL K[P JW]DF\  T[VF[  T[DGL

N,L,DF\ H6FJ[ K[ S[ 5{;FGL R]SJ6L 5[8[ VFZF[5LV[ CF,GF[ R[S VF5[,F[ H[ R[S 5ZT OZTF\

VFZF[5LG[ GF[8L; VF5[, H[ GF[8L; AHL UI[, 5Z\T] VFZF[5LV[ OZLIFNLG[ 5{;F R]SJL VF5[,F

GYL VG[ VFYL VFZF[5LV[ V[DPVF[P I]P SZL VF5[, K[ VG[ 5{;F VF5JFG\] :JLSFZ[, CF[JFG\]

H6FI VFJ[ K[ VG[ VFYL VFZF[5LV[ S,Dv!#( D]HAGF[ U]GF[ SZ[, CF[I VFZF[5LG[ IF[uI

T[  SFINF  D]HAGL  ;HF  SZJF  VZH SZ[,  K[[P  JW]DF\  VF  SFD[  OZLIFN51F  TZO[  T[VF[GL
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N,L,GF ;DY"GDF\ SF[. R]SFNF ZH] SZJFDF\ VFJ[, GYLP 

s)fPPP JW]DF\  VF ;FD[ VFZM5L  TZO[ SF[. CFHZ ZC[, G CF[I T[VF[GL N,L,GF[ CSS

A\W SZJFDF\ VFJ[, K[P  

s!_fPPP VFD  VF  SFDGF  VFZM5L  ;FD[GF  VF1F[l5T  U]gCM  ;FlAT  SZJF  DF8[  WL

G[UMXLV[A,  .g:8=]D[g8  V[S84  !((!  GL  S,Dv!#(  GL  VG[  5Z\T]SDF\ H6FJ[,F

VFJxIS  TtJM  ;FlAT  SZJFGF  ZC[  K[P  VFYL  S,Dv!#(  GF  TtJF[  5]ZJFZ  SZJFGF[

5|FYDLS 5]ZFJFGM AMHM EFZTLI 5]ZFJF VlWlGIDv!(*Z s;\l1F%TDF\ 5]ZFJF VlWlGID

f S,Dv!_! VgJI[  OZLIFNL  p5Z ZC[  K[P  S,Dv!#( VG[  5Z\T]S  VF D]HA J6"JL

XSFIP

WL G[UMXLV[A, .g:8=]D[g8 V[S8 S,Dv!#( ov

BFTFDF\ V5]ZTF O\0 JU[Z[GF SFZ6[ R[SGM V:JLSFZ YJF AFATP

cc ;DU| ZLT[ VYJF V\XT o SM.56 N[J] S[ VgI HJFANFZL VNF SZJF DF8[4 SM.

jIlST 5MT[ lGEFJTF CMI T[JF BFTF p5ZGM R[S V[ BFTFDF\YL ALHL jIlST G[ GF6F\GL

R]SJ6L SZJF DF8[ A\[gSZG[ ,B[, VG[ V[JF R[SGL R]SJ6L SIF" lJGF A[gS V[ R[S 5ZT

SZ[4  SFZ6  S[4  V[  BFTFDF\YL  HDF  ZSD  R[SGF  :JLSFZ  DF8[  V5]ZTL  K[  VYJF  TM

A[gS ;FY[ ;DH}TLGL SZ[,L jIJ:YF SIF" D]HA R[SGL ZSD V[ ZSD SZTF JWFZ[ K[ tIFZ[4

VFJL jIlSTV[ U]GM SIM" U6FX[4 VG[ VF SFZ6GL SM. VgI HMUJF.VMG[ AFW G

VFJ[ T[D T[G[ A[ JQF" ;]WLGL S[NGL lX1FFGL HMUJF. SZJFDF\ VFJL K[P

5Z\T] V[D 9ZFJJFDF\ VFjI] K[ S[4

sV[f HIF\  ;]WL  R[S4  ,bIFGL  TFZLB YL  K DF; VYJF  T[  SFINF  DFgI CMI

T[  D]NT V[ A[DFYL H[  JC[,L CMI T[ D]NTDF\  T[JM R[S A[gSDF ZH} SZJFDF

VFjIM G CMIP

A K DABHI
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sALf HIF\  ;]WL  T[  R[SGM  5[.  VYJF  IYFS|D  WFZS4  H[D  CMI  T[D4  T[  R[S

J6R]SjIM 5ZT VFjIFGL A[gS TZOYL T[G[ DFCLTL D?IFGF +L; lNJ;MGL

V\NZ T[ R[S ,BGFZG[ ,[BLT GM8L; VF5LG[ T[JL ZSDGL R]SJ6LGL DF\U6L

SZ[ GCL4 VG[

s;Lf HIF\  ;]WL  V[JM  R[S  ,BGFZ4  R[SGF  GF6F\  ,[GFZ  5[.G[  VYJF T[  R[SDF\

IYFG]S|D  WFZSG[  H[D  CMI  T[D4  p5ZMST  GM8L;  D?IFGF  5\NZ  lNJ;DF\

V[ ZSDGL R]SJ6L SZJFDF lGQO/ HFI GCL tIF\ ;]WL S,DDF\G]\ SX]\ H ,FU]

50X[ GlCP

:5Q8LSZ6  ov  VF  S,DGF  C[T]  DF8[  cc  N[J]\  VYJF  VgI  HJFANFZL  cc

V[8,[ SFIN[;Z ZLT[ H[GM VD, SZFJL XSFI T[J]\ N[J]\ VYJF HJFANFZL V[JM YFI

K[P 

voo   VFJxIS TtJM   o  ov   

!P VFZM5L 5MTFGF BFTFDF\YL OZLIFNLG[ GF6F\GL ZSD R]SJJF R[S ,B[,P

ZP VFZM5LV[  OZLIFNLG[  VF5[,  R[S  ;DU|  VYJF  V\XTo  N[JF  VYJF  ALHL

HJFANFZL VNF SZJF DF8[ VF5[, CTMP

#P R[S H[ TFZLB[ ,bIM T[ TFZLBYL K DCLGFGL D]NTGL V\NZ A[\SDF\ ZH} SZJFDF\

VFjIM CTMP

$P R[S VFZM5LGF BFTFDF\ HDF SZTF\ V5]ZTF\ O\0GF SFZ6[ 5ZT YI[,P

5P R[S 5ZT YIFGL A[gSDF\YL DFlCTL D?IF AFN OZLIFNLV[ #_ lNJ;DF\ GF6F\

GL ,[lBT DF\U6L SZL CTLP

s!!fPPP p5ZMST S,DGF VFWFZ[ VG[ HMUJF.VMG[ GHZ ;D1F ZFBLG[ VF SFD[ ZH}
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YI[, OZLIFN51FGM 5]ZFJM wIFG[ ,[JFDF VFJ[ TM4 OZLIFNL 51F[  ZH} SZ[, R[S4 R[S ZL8"G

GF[  ZL8G"  D[DF[4  GM8L; VG[  VFZM5LG[  GM8L; AH[, T[GM  5]ZFJM  wIFG[  ,[TF\  VF  SFDGF

OZLIFNLV[  OZLIFN  lGIT  ;DIDIF"NFDF\  SZ[,  CMJFG]\  Z[S0"  p5Z  H6FI  VFJ[  K[P

VG[  HIFZ[  S,Dv!#(  DF\  H6FJ[,  VFJxIS  HF[UJF.VF[  ;FlAT  SZJFGF[  5|FYDLS

AF[HF[  OZLIFNL  TZO[  5]ZJFZ  SZJFDF\  VFJ[  tIFZ[  OZLIFNLGL  TZO[6DF\  WL

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv !!( T[DH WL G[UMXLV[A, .g:8=]D[g8 V[S8GL

S,Dv!#) D]HAG]\ VG]DFG SZJFG]\ ZC[ K[P H[ WFZS GL TZO[6DF\ VG]DFG SZJF AFATGL

S,D K[P H[ S,D wIFG[ ,[TF GLR[ D]HA K[P

S,Dv!!( G[UMXLV[A, .g:8=]D[g8 lJX[ DFGL ,[JFGL AFAT ov

V[YL lJZ]wWG]\ ;FALT G YFI tIF\ ;]WL4 GLR[ 5|DF6[G]\ DFGL ,[JFDF\ VFJX[P

sV[f VJ[H lJQF[ ov NZ[S  J8FJBT  VJ[HG[  DF8[  SZL  VF%I]\  CT]4  VG[  V[J]\  NZ[S  BT

HIFZ[ T[ :JLSFZJFDF\ VFjI]\ CMI4 T[GF p5Z X[ZM SZL VF5JFDF\ VFjIM CMI4 T[ J8FJJFDF\

VFjI]\ CMI VYJF TNA,L SZJFDF\ VFjI]\ CMI tIFZ[ T[ VJ[HG[ DF8[ :JLSFI]" CT]4 T[GF 5Z

X[ZM SZL VF%IM CTM4 T[ J8FjI]\ CT] VYJF TANL, SI]" CT]P

sALf  TFZLB  lJQF[  ov H[GF  p5Z  TFZLB  CMI  T[J]  NZ[S  J8FpBT  T[  TFZLB[  SZL

VF%I]\ VYJF ,BL VF%I]\ CT]P

s;Lf :JLSFZGF ;DI lJQF[ ov :JLSZFI[,]\  NZ[S  lJlGDI5+  T[GL  TFZLB  5KL

VG[ T[ 5FSIF TFZLB 5C[,F\ JFHAL ;DIDF :JLSFZJFDF\ VFjI] CT]P

s0Lf TANL,GF ;DI lJQF[ ov SM. J8Fp BT p5Z SZ[,F CMJFG] H6FTF X[ZF T[ BT

5FSJFGL TFZLB 5C[,F Y. CTL4

s.f     X[ZFVMGF S|D lJQF[ ov   SM. J8Fp BT p5Z SZ[,F CMJFG]  H6FTF X[ZF T[  BT p5Z

H[ S|DDF SZ[,F H6FTF CMI T[ S|DDF\ SZ[,F CTF4
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sV[Of :8[d5 lJQF[ ov  BMJF.  UI[,L  5|MDL;ZL  GM84  lJlGDI5+  VYJF  R[S  p5Z

ZLT;Z :8[d5 ,UF0[,M CTM4

sHLf  WFZS  IYFS|D[  WFZS  K[  V[D  DFGL  ,[JF  lJQF[  ov SM.  J8Fp  BTGM  WFZS

IYFS|DWFZS  K[4  5Z\T]  HIFZ[  T[  BT  T[GF  SFIN[;ZGF  DF,LS  5F;[  YL  VYJF  T[GM

SFIN[;ZGM  CJF,M  WZFJTL jIlST 5F;[YL4  SM.  U]GM  SZLG[  VYJF  S58YL  D[/JJFDF\

VFjI]\ CMI4 VYJF T[ BT SZL VF5GFZ VYJF :JLSFZGFZ 5F;[YL SM. U]GM SZLG[ VYJF

S58YL4 VYJF U[ZSFIN[;Z VJ[HG[  AN,[  D[/JJFDF\  VFjI]\  CMI tIFZ[  T[  BTGM WFZS

5MT[ IYFS|D[ WFZS K[ V[D ;FlAT SZJFGM AMHM T[GF p5Z K[P

s!ZfPPP S,Dv!#) o WFZSGL TZO[6DF VG]DFG ov

lJZ]wWG]\  ;FALT YFI T[ l;JFI V[J]\  DFGL ,[JFDF\  VFJX[ S[ R[SGF WFZSG[ ;DU|

VYJF  V\XTo  N[JF  VYJF  ALHL  HJFANFZL  VNF  SZJF  DF8[  S,Dv

!#( DF\ p<,[B 5|SFZGM R[S D?IM K[P

WL  G[UMXLV[A,  .g:8=]D[g8GL  S,Dv!!(  VG[  S,Dv!#)  D]HAG]\  VG]DFG

S[  H[  OZLIFNLGL  TZO[6DF\  SZJFG]\  CMI  K[P  JW]DF\  ;NZ  S,Dv!#)  J\RF6[  ,[TF

HIFZ[  OZLIFNL  T[VF[GL OZLIFN VG[  ZH]  SZJFDF\  VFJ[,F N:TFJ[HF[  YSL S,Dv!#( GF

VFJxIS  TtJF[  5]ZJFZ  SZJFDF\  VFJ[  V[8,[  S[  OZLIFNLGF  XLZ[  H[  5|FYDLS

ZLT[  5]ZFJF[GF[  AF[HF[  GF\BJFDF\  VFJ[, K[  T[  5]ZFJFGF[  AF[HF[  ;FlAT SZJFDF\  VFJ[  YL WL

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#) D]HAG]\ VG]DFG S[ H[ OZLIFNLGL TZO[6DF\

SZJFG]\ CMI K[P JW]DF\ S,Dv!#) J\RF6[ ,[TF S,Dv!#( GF TtJF[ 5|FYDLS ZLT[ 5]ZJFZ

Y. HFI T[ AFN OZLIFNLV[ T[VF[GF[ S[; lGoX\S56[ 5]ZJFZ SZJFGF[ ZC[TF[ GYL VG[ VFYL

S,Dv!#)  G]\  VG]DFG  S,Dv!#(  GF  VFJIS  TtJF[  5]ZJFZ  YI[  X~  Y.  HT]  CF[I

K[ VG[ T[ AFN 5]ZFJFGF[ AF[HF[ VFZF[5LGF XLZ[ VFJL HTF[ CF[I K[P JW]DF\ ;NZ VG]DFG T[
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5|FYDLS ZLT[  SZJFG]\  K[  VG[  T[  V[a;M<I]8  GYL VG[  ZLA8"  SZL  XSFI VG[  T[GM  ZLA8"

SZJFGM  AMHM  VFZM5LGF  XLZ[  K[  VG[  OZLIFNL  51F  5MTFGM  S[;  ,UT  S,Dv!#( GF

TtJF[ 5]ZJFZ SIF" 5KL VFZM5LV[ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!!(4 !#)

GF VG]DFGG]\  B\0G SZTM  5|MA[A, 5]ZFJM  ZH}  SZJFGM  CMI K[P  V[8,[  S[  OZLIFNL51FGF

5]ZFJFDF\ VFZM5L 51FG[ S[;GF ;\HMUM VG];FZ 5|MA[A, 0LO[g; Z[S0" 5Z ,FJJFG\] 5]ZJFZ SZ[

TM VFZM5LG[ X\SFGM ,FE gIFIT\+GF 5|:YFl5T l;wWF\T D]HA D/JM HM.V[P JW]DF\ VF

SFD[  OZLIFNLGL  TZO[6DF\  SZJFDF\  VFJ[,  S,Dv!#) G]\  VG]DFG VFZF[5L4  OZLIFNLGL

p,8T5F;  SZL  TYF  OZLIFNL  TZO[  ZH]  SZJFDF\  VFJ[,F  N:TFJ[HF[GF[  p5IF[U

SZLG[ SFIN[;ZG\] ,[6]\ X\SFGF NFIZFDF\ VFJ[ K[ T[J] Z[S0" 5Z ,FJLG[ SZL XS[ K[P VG[ T[GF

DF8[  VFZF[5LV[  5F[T[  lJ8G[X  AF[S;DF\  VFJJFGL  H~ZLIFT  ZC[,L  GYL  5Z\T]  VFZF[5L

TZO[  H[  lJ~wWGF[  5]ZFJF[  Z[S0"  5Z ,FJJFDF\  VFJ[  T[GF YSL OZLIFNLGL TZO[6DF\  SZJFG\]

VG]DFGG]\ B\0G YJ] VlT VFJxIS K[P T[JL H ZLT[ WLP G[UMXLV[A, .g:8|]D[g8 V[S8GL

S,DvZ_ D]HA HM SM. jIlST lJlGDI5+ p5Z ;CL SZL VgIG[ VF5[ VG[ T[ ;\5]6" S|M;

CMI  S[  V5}"6  lJUTJF/M  CMI  TM  T[JL  VF5GFZ  jIlST  5|YDNX"GLI  ZLT[  VgI

jIlSTG[ V[JL ;TF C:TFT\Z SZ[ K[ S[4 T[DF\GL V5]6" lJUT VYJF VgI H~ZL EZJFGL

lJUT  T[6[  ;\5]6"  SZL  ,. lJlGDI5+  p5IMUDF\  ,[JFGM  K[P  VFD4  p5ZMST  GM\W[,

S,Dv!!(4!#)4 VG[  S,DvZ_ VgJI[  p5,aW SFG]GL  VG]DFG VG[  WFZ6F CFY

p5ZGF S[;DF\4  OZLIFNL lJlGID5+GM WFZ6STF"  CMJFG\]  DFGJFG[  ;A/ SFZ6 ZC[  K[P

V[ CSLST lG"lJJFNLT K[ S[4 SFG]GL VG]DFG VG[ WFZ6F B\0GLI 5|SFZGL CF[I K[4 VG[ HM

lJZ]wWG\] 5]ZJFZ SZJFDF\ VFJ[ TM T[G]\ SFG]GL D]<I ZC[T]\ GYLP

s!#fPPP JW]DF\ CF,GF SFD[ Z[S0" 5Z VFJ[, 5]ZFJFG\] D]<IF\SG SZTF\ 5C[,F CF,GF SFD[

DCtJGL lAGTSZFZL CSLST wIFG[ ,[JFDF\ VFJ[ TF[4 CF,GF SFD[ VFZF[5L CFHZ ZCIF AFN

5F[T[ S[;GL gIFILS SFI"JFCLDF\ CFHZ ZC[,F GYL VG[ SF[. 56 ARFJ ZH] SZJFGF[ 5|ItG
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SZ[, GYL S[ OZLIFNLGL p,8T5F; SZJFGF[ 5|ItG SZ[, K[P 

s!#P!fPPP VFD  CF,GF  SFD[  p5ZF[ST  D]HAGL  SZJFDF\  VFJ[,L  SFINFVF[GL

HF[UJF.VF[G[ wIFG[ ZFBL VFZF[5L TZO[ ZH] SZJFDF\ VFJ[, T[VF[GF[ ARFJ 56 wIFG[ ZFBL

CF,GF  SFD[  Z[S0"  5Z  50[,F  5]ZFJFVF[G]\  D]<IF\SG  SZJFDF\  VFJ[  TF[  CF,GF

SFD[ OZLIFN51F[ VF\Sv Z* YL CF,GF OZLIFNL NF[DGLSEF. ,1FLEF. ZIFTGF\VF[V[ T[VF[GL

;F[U\N  p5ZGL  ;ZT5F; V[OL0[JL8  ZH]  SZ[,L  K[  H[  T[VF[GL  CF,GL  ZH]  SZJFDF\  VFJ[,L

OZLIFN  D]HAGL  H  ;ZT5F;  ZH]  SZJFDF\  VFJ[,L  K[  V[8,[  S[  T[VF[V[  T[DGL

OZLIFNG[  ;DY"G SZTL  H]AFGL  VF5[,L  K[P JW]DF\  CF,GF SFD[  VFZF[5L  TZO[GF  VFZF[5L

5F[T[ S[ T[DGF lJPJPzLP CFHZ ZC[,F GYL S[ T[VF[GL p,8T5F; SZJFGF[ S[ ARFJ SZJFGF[

5|ItG SZ[, GYLP 

s!$fPPP VFD  CF,GF  SFD[  p5ZF[ST  Z[S0"  5ZGF  VFJ[,F  5]ZFJFG]\  AFZLSF.5]J"SG]\

D]<IF\SG SZJFDF\ VFJ[ TF[ VF SFDGF VFZF[5L TZO[ ARFJ SZJFGL SF[. T{IFZL ATFJ[, GYL

S[  5|ItG  SZ[,  GYL  JW]\DF\  CF,GF  SFD[  OZLIFN51F  TZO[  VFZF[5LG[  W\WFSLI  DF8[  5{;F

VF5[,F  CF[JFG]\  OZLIFNL  H6FJ[  K[  VG[  VFZF[5L  G\P  !  C;D]BEF.GF\VF[V[  T[  5{;FGL

R]SJ6L 5[8[ CF,GF[ R[S VF5[,F[ CF[JFG]\ H6FI VFJ[[ K[P VG[ VFYL VFZF[5LV[ ;NZ TSZFZL

R[S T[DGL SFIN[;ZGF N[JF 5[8[ VF5[, CF[JFG]\ VG]DFG OZLIFNLGL TZO[6DF\ SZJFG\] ZC[ K[P

JW]DF\  CF,GF SFD[  ;NZ R[S GF WFZ6STF"  OZLIFNL  5F[T[  K[  VG[  VFYL  56 ;NZ R[S

OZLIFNLG[  T[DGF  SFIN[;ZGF  ,[6F  5[8[  VF5JFDF\  VFJ[,  CF[JFG]\  VG]DFG  OZLIFNLGL

TZO[6DF\  SZJFG]\  ZC[  K[P  JW]DF\  CF,GF  SFD[  Z[S0"  5ZGF  5]ZFJFG]\  D]<IF\SG  SZJFDF\

VFJ[ TF[ VF SFDGF OZLIFNL R[SGF WFZ6STF" K[ VG[ VFZF[5LV[ ;NZ R[S SFIN[;ZGF ,[6F

5[8[  VF5[, CF[JFG]\  VG]DFG OZLIFNLGL  TZO[6DF\  SZJFG\]  ZC[  K[P  VG[  VFZF[5LV[  T[  R[S

SFIN[;ZGF ,[6F 5[8[ VF5[, GYL T[J] Z[S0" 5Z ,FJJ] 50[P VG[ VFJ] VG]DFG ZLA8" SZJ]

50[P VG[ VFZF[5LV[ 5|F[A[A, ARFJ ,[JFG[F ZC[ K[ VG[ VFJF ARFJ YSL OZLIFNLGL CSLST
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X\SFGF 3[ZFDF\  VFJ[ T[ 5]ZT] K[P JW]DF\  VFZF[5LV[ 5F[T[ AF[1FDF\  VFJJFGL H~Z GYL 5Z\T]

VFZF[5LV[ 5F[TFGF[ ARFJ 9F[; 5]ZFJF 5Z YL 5]ZJFZ SZJF[ 50[P JW]DF\ VFZF[5L TZO[ H[ ARFJ

,[JFDF\ VFJ[, CF[I T[ ARFJ 5]ZFJF 5Z YL TYF OZLIFNLGL p,8T5F; 5ZYL OZLIFNLGL

CSLST X\SFGF W[ZFDF\ ,FJLG[ 5]ZJFZ SZJF[ 50[P 5Z\T] VFZF[5L TZO[ T[VF[GL N,L,DF\ SC[JFDF\

VFJ[,L CSLST 5]ZJFZ SZJF SF[. 5]ZFJF[  ZH]  SZJFDF\  VFJ[, GYL S[  p,8T5F; SZJFDF\

VFJ[, GYLP 

s!$P!fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4  2016  0  Supreme(SC)  730;  Sampelly  Satyanarayana  Rao  Versus

Indian Renewable Energy Development Agency Limited  , H[ J\RF6[ ,[TF ;NZ

R]SFNFDF\ GFDNFZ ;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

10. We have given due consideration to the submission advanced on behalf

of the appellant as well as the observations of this Court in Indus Airways

(supra) with reference to the explanation to Section 138 of the Act and the

expression  “for  discharge  of  any  debt  or  other  liability”  occurring  in

Section 138 of the Act. We are of the view that the question whether a post-

dated cheque is for “discharge of debt or liability” depends on the nature of

the transaction. If on the date of the cheque liability or debt exists or the

amount has become legally recoverable, the Section is attracted and

not otherwise.

17. As is clear from the above observations of this Court, it is well settled

that  while  dealing with a  quashing petition,  the  Court  has ordinarily  to

proceed on the basis of averments in the complaint.  The defence of the

accused  cannot  be  considered  at  this  stage.  The  court  considering  the

prayer for quashing does not adjudicate upon a disputed question of fact.
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18. In Rangappa versus Sri Mohan, (2010) 11 SCC 441 this Court held that

once issuance of a cheque and signature thereon are admitted, presumption

of a legally enforceable debt in favour of the holder of the cheque arises. It

is for the accused to rebut the said presumption, though accused need not

adduce his own evidence and can rely upon the material submitted by the

complainant.  However,  mere  statement  of  the  accused  may  not  be

sufficient  to  rebut  the  said  presumption.  A post  dated  cheque  is  a  well

recognized mode of payment [Goaplast (P) Ltd. versus Chico Ursula D’

Souza (2003) 3 SCC 232].

19. Thus, the question has to be answered in favour of the respondent and

against the appellant. Dishonour of cheque in the present case being for

discharge of  existing liability  is  covered by Section  138 of  the  Act,  as

rightly held by the High Court.

20. Accordingly, we do not find any merit in this appeal and the same is

dismissed. Since we have only gone into the question whether on admitted

facts, case for quashing has not been made out, the appellant will be at

liberty to contest the matter in trial court in accordance with law.

s!$PZfPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4  WRIT  PETITION  (CIVIL)  NO.18  OF  2013  Indian  Bank

Association  and  others  Versus  Union  of  India  and  others , H[  J\RF6[

,[TF ;NZ R]SFNFDF\ GFDNFZ ;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

6. The objectives of the proceedings of Section 138 of the Act are that the

cheques should not be used by persons as a tool of dishonesty and when

cheque is issued by a person, it must be honoured and if it is not honoured,
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the person is given an opportunity to pay the cheque amount by issuance of

a notice and if he still does not pay, he must face the criminal trial and

consequences.

s!$P#fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4  Goa Plast (P) Ltd. v. Chico Ursula DSouza (2004) 2 SCC 235  , H[

J\RF6[ ,[TF ;NZ R]SFNFDF\ GFDNFZ ;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

While dealing with the objects and ingredients of Sections 138 and

139 of the Act, observed as follows :-

The object  and the  ingredients  under  the  provisions,  in  particular,

Sections 138 and 139 of the Act cannot be ignored. Proper and smooth

functioning  of  all  business  transactions,particularly,  of  cheques  as

instruments,  primarily  depends  upon  the  integrity  and  honesty  of  the

parties. In our country, in a large number of commercial transactions, it was

noted that the cheques were issued even merely as a device not only to stall

but even to defraud the creditors. The sanctity and credibility of issuance of

cheques  in  commercial  transactions  was  eroded  to  a  large  extent.

Undoubtedly, dishonour of a cheque by the bank causes incalculable loss,

injury  and  inconvenience  to  the  payee  and  the  entire  credibility  of  the

business  transactions  within  and  outside  the  country  suffers  a  serious

setback.  Parliament,  in  order  to  restore  the  credibility  of  cheques  as  a

trustworthy substitute for cash payment enacted the aforesaid provisions.

The  remedy  available  in  a  civil  court  is  a  long-drawn  matter  and  an

unscrupulous drawer normally takes various pleas to defeat  the genuine

claim of the payee.
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s!$P$fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4  Electronics  Trade  & Technology  Development  Corporation  Ltd.,

Secunderabad v. Indian Technologists & Engineers (Electronics) (P) Ltd.

and Another (1996) 2 SCC 739, H[ J\RF6[ ,[TF ;NZ R]SFNFDF\ GFDNFZ ;]l5|D SF[8"

wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

6...The object of bringing Section 138 on statute appears to be to inculcate

faith in the efficacy of banking operations and credibility in transacting

business  on  negotiable  instruments.  Despite  civil  remedy,  Section  138

intended  to  prevent  dishonesty  on  the  part  of  the  drawer  of  negotiable

instrument  to  draw  a  cheque  without  sufficient  funds  in  his  account

maintained by him in a book and induce the payee or holder in due course

to act upon it. Section 138 draws presumption that one commits the offence

if he issues the cheque dishonestly. It is seen that once the cueque has been

drawn and issued to the payee and the payee has presented the cheque and

thereafter, if any instructions are issued to the bank for non-payment and

the cheque is returned to the payee with such an endorsement, it amounts to

dishonour of cheque and it comes within the meaning of Section 138.

s!$P5fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4  "Rangappa  vs  Sri  Mohan"  [(2010),  11,  Supreme  Court

Cases 441] ,  H[  J\RF6[  ,[TF  ;NZ R]SFNFDF\  GFDNFZ  ;]l5|D SF[8"  wJFZF  GLR[  D]HA

GF[\WJFDF\ VFJ[, K[P 

Held  that  the  bare  denial  of  the  passing  of  the

considerationapparently does not appear to be any defence. To disprove the
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presumptions,  the  defendant  has  tobring  on  record  such  facts  and

circumstances, upon consideration on which the Court may eitherbelieve

that the consideration does not exist or its non-existence was so probable

that a prudent man would, under the circumstances of the case, shall act

upon the plea that it does not exist and itwas held that there is an initial

presumption,  which  favours  the  complainant  in  the  sense  that  the

presumption  mandated  by  Sec.  139  of  NI  Act  does  indeed  include  the

existence of a legally enforceable debt or liability.  Since the accused did

admit  that  the  signatures  on  the  cheques  was  his,the  statutory

presumption comes into  play and same has not  been rebutted even

with regard to the material submitted by the complainant.

s!$P&fPPP JW]DF\  CF,GF  SFD[  ;UJ0TF  BFTZ  GFDNFZ  ;]l5|D  SF[8"  wJFZF  VF5JFDF\

VFJ[, R]SFNF[4  "Hiten P. Dalal vs. Bratindra Nath Banerjee" AIR 2001 (SC)

3897 H[ J\RF6[ ,[TF ;NZ R]SFNFDF\ GFDNFZ ;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[,

K[P 

it was held that presumption under NI Act is a presumption of law as

distinguished from a presumption under a fact which describes provisions

by which the Court "may presume" a certain state of affairs. Presumptions

are rules of evidence and do not conflict with presumptions of innocence

because by the later all that is meant is that the prosecution is obliged to

prove the case against the accused beyond reasonable doubt. Obligation on

the prosecution may be discharged with the help of presumption of law or

fact  unless  the  accused  adduces  evidence  showing  the  reasonable

possibility of non-existence of a presumed fact. 
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s!$P*fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ NL<CL CF.SF[8" wJFZF VF5JFDF\

VFJ[, R]SFNF[4 "Pradeep Aggarwal & Ors vs Y. K. Goel", Cr. M. C. 66/2009

(Hon'bleHigh Court of Delhi), H[ J\RF6[ ,[TF ;NZ R]SFNFDF\ GFDNFZ CF.SF[8" wJFZF

GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

It was held that complaints u/s 138 NI Act is a summary trial and

accused  should  first  disclose  his  defence  and  merely  saying  "He  is

innocent" or "He plead not guilty" will not be sufficient and onus is on the

accused to show that no offence could have been deemed to be committed

by him for some specific reasons and defences. It was further held that u/s

138 NI Act, there is no presumption that even if an accused fails to bring

out his defence, he is still to be considered innocent.

s!$P(fPPP JW]DF\  CF,GF  SFD[  ;UJ0TF  BFTZ  GFDNFZ  ;]l5|D  SF[8"  wJFZF  VF5JFDF\

VFJ[,  R]SFNF[4  "Mosaraf  Hossain  Khan  vs  Bhagheeraha  Engg.  Ltd."  AIR

2006  S.  C.  128 (2006),H[  J\RF6[  ,[TF  ;NZ  R]SFNFDF\  GFDNFZ  ;]l5|D  SF[8"  wJFZF

GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

it was held that the object of the provision of section 138 NI Act is

that for proper and smooth functioning of business transaction in particular,

use of cheques as negotiable instruments wouldprimarily depend upon the

integrity and honesty of the parties. It was noticed that cheques used to be

issued as a device inter alia for defrauding the creditors and stalling the

payments.  Dishonour  ofa  cheque  by  the  bank  causes  incalculable  loss,

injury  and  inconvenience  to  the  payee  and  the  entirecredibility  of  the

business  transactions  within  and  outside  the  country  suffers  a  serious

setback.
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s!$P)fPPP JW]DF\ CF,GF SFD[ ;UJ0TF BFTZ GFDNFZ ;]l5|D SF[8" wJFZF VF5JFDF\ VFJ[,

R]SFNF[4 "K.N. Beena Vs. Muniyappan, AIR 2001 SC 2895, H[ J\RF6[ ,[TF ;NZ

R]SFNFDF\ GFDNFZ ;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P

It was held that mere denial / averments  in reply by the accused

are  not  sufficient  to  shift  the  burden  of  proof  onto  the  complainant.

Accused has to prove in trial by leading cogent evidence that there was no

debt or liability, which in the present case accused has not done.

s!5fPPP VFD4 p5ZF[ST R]SFNFVF[G[ wIFG[ ZFBL CF,GF S[;DF\ 50[, 5]ZFJFG] D]<IF\SG

SZJFDF\  VFJ[  TF[  VF  SFDGF VFZF[5L  TZO[   OZLIFNLGL  p,8T5F; SZJFDF\  VFJ[, GYL

S[  ARFJ  Z[S0"  5Z  ,FJJFDF\  VFJ[,  GYLP  VG[  VFZF[5LV[  H  ;CL  SZLG[  R[S  VF5[,FG\]

OZLIFNL H6FJ[ K[ P JW]DF\ CF,GF SFD[ VUFp RRF" SZ[, K[ T[ D]HA TYF GFDNFZ ;]l5|D

SF[8"  GF  R]SFNFVF[  J\RF6[  ,[TF4  TYF  WLP  G[P.PV[S8GL  S,Dv!!*4!#(4

!#) DF\ SZJFDF\ VFJ[,L HF[UJF.VF[ J\RF6[ ,[TF ;F{v5|YD S,Dv!#( GF TtJF[ 5]ZJFZ

SZJFGL 5|FYDLS HJFANFZL VF SFDGF OZLIFNL 5Z GF\BJFDF\ VFJ[, K[ VG[ HF[ OZLIFNL

S,Dv!#(  DF\  H6FJ[,  VFJxIS  TtJF[  5]ZJFZ  SZTF\  CF[I  T[  AFN  S,Dv

!!(  VG[  S,Dv!#)  D]HA  ;NZ  R[S  VFZF[5LV[  OZLIFNLG[  T[DGF  SFIN[;ZGF  ,[6F

5[8[  VF5[,F[  CF[JFG\]  5|FYDLS  ZLT[  VG]DFG  SZJFG\]  ZC[  K[  VG[  VF  VG]DFGG]\  B\0G

VFZF[5LV[  OZLIFNLV[  ZH]  SZ[,F  N:TFJ[HF[  5Z  YL  VG[  OZLIFNLGL  VFZF[5L  TZO[  SZJFDF\

VFJ[,L  p,8T5F;  5ZYL  SZJFG]\  ZC[  K[P  JW]DF\  VFZF[5LV[  VG]DFGG]\  B\0G  SZJF

DF8[  5F[T[  lJ8G[; AF[S; DF\  VFJLG[ 5]ZFJF[  VF5JFGF[  ZC[TF[  GYLP 5Z\T]  VFJ]  B\0G Z[S0"

5ZGF  5]ZFJF  5Z  YL  SZJFG]\  VlGJFI"  K[P  JW]DF\  VFZF[5LV[  5F[T[  H[  ARFJ  p,8T5F;

DF\  ,LW[,  C[FI  T[  ARFJG[  VFZF[5L  T[DGL  H]AFGLDF\  56  J/UL  ZC[  T[  :JFEFJLS
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K[  VG[  VFYL  VFZF[5LV[  5F[T[  HIFZ[  5F[TFGF[  5]ZFJF[  ZH]  SZJFG\]  GSSL  SZ[,  C[FI

T[JF ;DI[ VFZF[5LV[ OZLIFNLGF[ S[; VG]DFGGF WF[Z6F[DF\ ;FD[, G CF[JFG\] VG[ VG]DFGG]\

B\0G YT] CF[I T[JF[ 5]ZFJF[ VF5JF[ 56 DCtJG]\ AGL ZC[ K[P VFD4 CF,GF SFD[ VFZF[5L TZO[

OZLIFNLGL  TZO[6DF\  SZJFDF\  VFJ[,  VG]DFGG]\  B\0G SZJFDF\  VFJ[, GYL  VG[  VFYL

OZLIFNL DFZOT[ SC[JFDF\ VFJ[,L CSLSTG]\ SF[. 56 ZLT[ B\0G YT] CF[JFG\] H6FI VFJT]

GYLP  VG[  VFYL  VF  SFD[  Z[S0"  J\RF6[  ,[TF  VFZF[5L  5F[T[  H  :5Q8  G  CF[JFG]

VG[ T[VF[GF[ ARFJ 56 SF[. 56 ZLT[ :5Q8 G CF[JFG]\ H6FI VFJ[ K[ VG[ OZLIFNL TZO[ G\]

VG]DFG B\0LT YT] CF[I VG[ ZLA8" YT] CF[I T[J] H6FI VFJT] GYLP  VG[ VFYL CF,GF

SFD[ TSZFZL R[SGF WFZ6STF" OZLIFNL CF[I VG[ OZLIFNLG[ VF R[S VF5[, CF[JFG\] CF,GF

TASS[  VG]DFG Y. XS[  K[P  VG[  VFYL  OST SCL  N[JF  DF+ YL  SF[.  ARFJ pEF[  Y.

HTF[  GYL  5Z\T]  V[JF  ARFJG[  VG]~5  5]ZFJF[  56 CF[JF[  H~ZL  K[  VG[  VFJF  5]ZFJFGF

VFWFZ[ ARFJ ;FlAT Y. XS[P

s!&fPPP JW]DF\  R[S  5ZT  OZJFGF  SFZ6F[  J\RF6[  ,[JFDF\  VFJ[  TF[  T[  S],v)Z

SFZ6F[ ;Z R[S 5ZT OZTF[ CF[I K[P H[ GLR[ D]HA H6FJ[, K[P 

01 Funds insufficient

02 Exceeds arrangement

03 Effects not cleared, present again.

(04-
05)

Reference to Drawer

04 Refer to drawer

05 Kindly contact Drawer/Drawee Bank and please present again.

(10-
17)

Signature

10 Drawer's signature incomplete
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11 Drawer's signature illegible

12 Drawer's signature differs

13 Drawer's signature required

14 Drawer's signature not as per mandate

15 Drawer's signature to operate account not received

16 Drawer's authority to operate account not received

17 Alteration requires drawer's authentication

(20-
29)

Stop Payment

20 Payment stopped by drawer

21 Payment stopped by attachment order

22 Payment stopped by court order

23 Withdrawal stopped owing to death of account holder

24 Withdrawal stopped owing to lunacy of account holder

25 Withdrawal stopped owing to insolvency of account holder

(30-
42)

Instrument

30 Instrument post dated

31 Instrument out dated/stale

32 Instrument undated/ without proper date

33 Instrument mutilated; requires Bank's guarantee

34 Cheque irregularly drawn/ amount in words and figures differs

35 Clearing House stamp/ date required

36 Wrongly delivered/ Not drawn on us
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37 Present in proper zone

38 Instrument contains extraneous matter

39 Image not clear, present again with paper

40 Present with document

41 Item listed twice

42 Paper not received

(50-
55)

Account

50 Account closed

51 Account transferred to another branch

52 No such account

53 Title of account required

54 Title of account wrong/ incomplete

55 Account blocked (situation covered in 21-25)

(60-
68)

Crossing/Endorsement

60 Crossed to two banks

61 Crossing stamp not cancelled

62 Clearing stamp not cancelled

63 Instrument specially crossed to another bank

64 Amount in protective crossing incorrect

65 Amount in protective crossing required/illegible

66 Payee's endorsement required
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67 Payee's endorsement irregular / requires collecting bank's confirmation

68
Endorsement by mark/ thumb impression requires attestation by Magistrate with 
seal

(70-
76)

RBI /Government

70 Advice not received

71 Amount / Name differs on advice

72 Drawee bank's fund with sponsor bank insufficient

73 Payee's separate discharge to bank required

74 Not payable till 1st proximo

75 Pay order/ cheque requires counter signature

76 Required information not legible/ correct

(80-
92)

Miscellaneous

80 Bank's certificate ambiguous/ incomplete/ required

81 Draft lost by issuing office/ confirmation required from issuing office

82 Bank/Branch blocked

83 Digital Certificate Validation failure

84 Other reasons-connectivity failure

85
Alterations on instrument- Other than "Date" field (Alteration/correction on 
instruments are prohibited under Cheque Truncation System. Return reason code
applicable to instruments presented in CTS)

86 Fake/Forged/Stolen-draft/cheque/cash order/interest warrant/dividend warrant

87 ‘Payee's a/c credited'- Stamp required
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88 Other reasons (Please specify)

92 Bank Excluded

s!&P!fPPP VFD4 p5ZF[ST H6FJ[, )Z SFZ6F[ D]HA R[S 5ZT OZ[ TF[ T[ R[S 5ZT YI[,F[

CF[JFG]\ VG[ T[ R[SDF\ H6FJ[, GF6F\ D\H]Z YI[,F G CF[JFG\] SCL XSFI K[P JW]DF\ ;NZ R[S

OZLIFNL V[ T[VF[GL A[\SDF\ EZTF ;NZ R[S 5ZT OZ[, K[P V[8,[ S[ R[SDF\ H6FJ[, GF6F\

OZLIFNLG[  D/[,F  GYLP  VF  p5ZF\T  HIFZ[  SF[.56  R[S  T[GL  D]NTGL  V\NZ  :JLSFZJF

AFAT[  A[\SDF\  EZJFDF\  VFJ[  T[  JBT[  HF[  R[S SF[.56 SFZ6;Z 5FKF[  OZ[  T[  JBT[  A[\S

TZO[ T[GF[ ZL8G" D[DF[ VF5JFDF\ VFJTF[ CF[I K[ VG[ ZL8G" D[DF[ VF5JFG]\ A[\SG]\ V[S R,6

K[P JW]DF\  VF ZL8G"  D[DF[  V[JL CSLSTGF[  ;\S[T SZ[  K[  S[  VF R[S ZL8G"  D[DFDF\  H6FJ[,

SFZ6GF SFZ6[ 5ZT OZ[, K[ VG[ T[ H[ C[T]GF SFZ6[ ,BJFDF\ VFJ[, T[ C[T] :JLSFZFI[,

GYLP VF R[S H[ jIlSTGL TZO[6DF\ ,BFI[, CF[I T[ jIlST VF R[S DF\ ,BJFDF\ VFJ[,

ZSD D[/JJF DF8[ CSSNFZ AG[ K[ 5Z\T] T[ R[SGF GF6F\ T[ BFTFDF\ CF[JF VFJxIS K[P 5Z\T]

R[S 5ZT OZTF\ VF SFDGF OZLIFNLV[ VFZF[5LG[ R[SGL ZSDGL DF\U6FGL GF[8L; VF5[, K[P 

5Z\T] ;NZ R[SGF GF6F\ H[ !5 NLJ;DF\ OZLIFNLG[ R]SJJF 50[ T[ R]SJ[,F GYLP JW]DF\ R[S

5ZT  OZ[,  K[  T[G]  SFZ6  ZL8G"  D[DFDF\  ATFJJFDF\  VFJ[  K[  VG[  R[S  5ZT  OZ[  T[YL

R[S  ,BGFZ  S,Dv!#( GL  SFINFSLI HF[UJF.VF[  DF8[  HJFANFZ  AG[  K[P  VG[  VFYL

R[S ,BGFZ HJFANFZ 9[ZJL XSFI K[P 

s!*fPPP JW]DF\ CF,GF SFD[ ;NZ SFINFGL SFINFGL S,Dv!#( GF TtJF[ S[4

!P SFIN[;ZG]\ ,[6]\ CF[J]\ HF[.V[P 

ZP VFZM5LV[ OZLIFNLG[ VF5[, R[S ;DU| VYJF V\XTo N[JF VYJF ALHL HJFANFZL 

VNF SZJF DF8[ VF5[, CF[JF[ HF[.V[P 
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#P R[S VFZM5LGF BFTFDF\ HDF SZTF\ V5]ZTF\  O\0GF SFZ6[ 5ZT YI[, CF[JF[  HF[.V[P  

HIFZ[  S,D !#) G]\  l5|hd;G V[ VFZM5LV[ OZLIFNLG[ VF5[, R[S ;DU| VYJF  

V\XTo N[JF VYJF ALHL HJFANFZL VNF SZJF DF8[ VF5[, CF[JF[ HF[.V[ T[ DF8[ H 

SZJFDF\  VFJ[  K[P  VFD  CF,GF  SFDGF  OZLIFNLV[  S,Dv!#(  GF  TtJF[

5|YDNX"GLI ZLT[ 5]ZJFZ SZJF H 50[ VG[ T[ 5]ZJFZ SZJFGF[ AF[HF[ EFZTLI 5]ZFJF 

VlWlGIDGL S,Dv!_! D]HA OZLIFNL  5Z H ZC[  K[P  VG[  HF[  OZLIFNL  S,Dv

!#( GF TtJF[ 5]ZJFZ G SZL XS[ TF[ T[GF[ ,FE VFZF[5LG[ D/[ K[P 

s!(fPPP VFD4  p5ZF[ST  lGDF"6  SZJFDF\  VFJ[,F  VF  D]N'FVMGL  ;DU|  RRF"

,1FDF\  ,[TF\  VFZM5LV[ T[GF ARFJ ,LW[, GYLP V[  CSLST BZL K[  S[  VFZM5LV[  5MTFGF

ARFJ ;\AW[ SZ[, ZH]VFT S[ %,L 4 OZLIFN 51F[ 5]ZJFZ SZJFGF\ WMZ6GL H[D X\SF ZCLT

ZLT[ 5]ZJFZ SZJFGF CMTF\ GYLP 5Z\T]4 ;FYM;FY V[JL ZH]VFT Z[S0" p5Z VFJ[, ;\HMUMYL

;\EJLT VG[ DFGL XSFI T[JL CMJL HM.V[P  CF,GF S[;DF\  VUFp GM\wI]\  T[D VFZM5LGL

ZH]VFT HIFZ[  U|FCI ZFBL XSFI T[D G CMI OZLIFN51FGL TZO[6DF\  V[GPVF.PV[S8GL

S,DvZ_4!!(4!#)  GL  HMUJF.VM  D]HA  OZLIFNJF/F  R[S  ;\AW[  SFG]GL  WFZ6F

VG[ VG]DFGMG\]  VFZM5L 51FG[ B\0G SZJFDF\ VFJ[, GYLP TYF ;NZ R[S 5ZT OZ[, CF[I

VG[  R[SGF[  V:JLSFZ YI[, CMI4 V[GPVF.PV[S8GL S,Dv!#( GM U]GM  ;\5]6"  YI[,

K[ T[J\] G DFGJFG[ SF[. VJSFX ZC[TF[ GYLP  

s!)fPPP VFD4  V[GPVF.PV[S8GL  S,Dv!#(  GL  HMUJF.VM  D]HA  T[  S,D

GLR[ VF5[, XZTM D]HA OZLIFNJF/F R[SM ,bIFGL TFZLB YL K DF; VYJF TM SFINFDF\

DFgI CMI T[ D]NT V[ A[DF\YL H[ JC[,]\ CMI T[ D]NTDF\ ;JF,JF/F[ R[S A[\SDF\ ZH] SZL N[JFDF\

VFJ[,  K[4  T[J]\  :5Q856[  Z[S0"  p5ZGM  5]ZFJM  HMTF\  wIFG[  50[  K[P  J/L4  ;NZ  S,DGL

HMUJF. D]HA ;JF,JF/F  R[SM  A[\S  TZOYL  J6R]SJFI[,  5ZT VFjIFGL  A[\S  TZOYL

DFCLTL D?IFGF #_ NLJ;GL V\NZ T[  R[S ,BGFZG[ ,[BLT GM8L; VF5LG[ T[JL ZSDGL
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DF\U6L SZJFGL CMI K[P CF,GF S[;DF\ OZLIFNLG[ VF5[,4 OZLIFNJF/M R[S EZTF\ ;NZ R[S

TFZLB #_q_(qZ_Z$ GF\ ZF[H 5ZT VFJ[, K[ VG[ T[ AFN TFZLB Z*q_)qZ_Z$ GF ZMH

R[S  ,BGFZ  VFZF[5LG[  GM8L;  VF5[,  K[4  H[  GF[8L;  VF  SFDGF  VFZF[5LG[  TFZLB

#_q_)qZ_Z$  GF\  ZF[H  D/L  UI[,  K[P  VG[  T[  HMTF\  OZLIFNLV[  R[S  5ZT  OIF"GF

lGIT ;DI DIFNF"DF\ ,[lBT GM8LX VF5[, CMJFG]\ O,LT YFI K[P T[ HMTF\ GM8LX AHL UIF

AFN SFINF D]HA lGWF"ZLT SZJFDF\ VFJ[, ;DI 5KL OZLIFN NFB, SZJFDF\ VFJ[, K[P

VFD4  OZLIFNL  CF,GL  OZLIFN  V[GPVF.PV[S8GL  S,Dv!#(  DF\  9ZFJ[,L  HMUJF.VM

D]HA  ;DIDIF"NFDF\  NFB,  SZ[,  K[P  JW]DF\  OZLIFNLV[  GF[8L;  VF5TF

VFZF[5LV[ OZLIFNLG[ NLG v!5 DF\ R]SJ6]\\ SZ[, G CF[JFG]\ H6FI VFJ[ K[P 

sZ_fPPP VF  p5ZF\T4  V+[GL  VNF,TGL  ;UJ0TF  BFTZ  GFDNFZ  ;]l5|D  SF[8"  wJFZF

VF5JFDF\ VFJ[, R]SFNF[4 8[-Ll;\C lJP GFZFI6NF; DC\T4 :5[P ,LJ 5L8LXG s lS|DLG, f

G\P !)&#q Z_!) GF[ R]SFNF[ J\RF6[ ,[JF[ H~ZL H6FI VFJTF[ CF[I T[DF\ GFDNFZ ;]l5|D

SF[8" wJFZF GLR[ D]HA GF\[WJFDF\ VFJ[, K[P 

7.  It  is  true  that  this  is  a  case  under  Section  138  of  the  Negotiable

Instruments  Act.  Section  139  of  the  N.I.  Act  provides  that  Court  shall

presume that  the  holder  of  a  cheque  received the  cheque  of  the  nature

referred to in Section 138 for the discharge, in whole or in part, of any debt

or other liability. This presumption, however, is expressly made subject to

the position being proved to the contrary. In other words, it is open to the

accused to  establish that  there is  no consideration received.  It  is  in  the

context of this provision that the theory of ‘probable defence’ has grown. In

an  earlier  judgment,  in  fact,  which  has  also  been  adverted  to  in

Basalingappa (supra), this Court notes that Section 139 of the N.I. Act is an

example of reverse onus [see (2010) 11 SCC 441). It is  also true that this
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Court has found that the accused is not expected to discharge an unduly

high standard of proof. It is accordingly that the principle has developed

that all which the accused needs to establish is a probable defence. As to

whether a probable defence has been established is a matter to be decided

on the facts of each case on the conspectus of evidence and circumstances

that exist.

9. The Trial Court and the First Appellate Court have noted that in the case

under Section 138 of the N. I. Act the complainant need not show in the

first instance that he had the capacity. The proceedings under Section

138 of the N. I. Act is not a civil suit. At the time,when the complainant

gives his evidence, unless a case is set up in the reply notice to the statutory

notice sent, that the complainant did not have the wherewithal, it cannot be

expected of the complainant to initially lead evidence to show that he had

the financial capacity. To that extent the Courts in our view were right in

holding on those lines. However, the accused has the right to demonstrate

that  the  complainant  in  a  particular  case  did not  have the  capacity  and

therefore,  the  case  of  the  accused  is  acceptable  which  he  can  do  by

producing independent materials, namely, by examining his witnesses and

producing documents.  It  is  also open to him to establish the very same

aspect by pointing to the materials produced by the complainant himself.

He  can  further,  more  importantly,  achieve  this  result  through  the  cross

examination of the witnesses.  Ultimately,  it  becomes the of duty the of

complainant.  the Courts to consider carefully and appreciate the totality of

the evidence and then come to a conclusion whether in the given case, the

accused has  shown that  the  case  of  the  complainant  is  in  peril  for  the
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reason that the accused has established a probable defence.

VFD4 p5ZF[ST GFDNFZ ;]l5|DSF[8"  GF[  R]SFNF[  J\RF6[  ,[TF4 R[S SFIN[;ZGF

,[6F  DF8[  H  VF5JFDF\  VFJ[,  CF[JFG]  VG]DFG  C\D[XF  OZLIFNGL  TZO[6  DF\  SZJFG\]

ZC[  K[  VG[ T[  VG]DFGG]\  B\0G S,Dv!#) D]HA VFZF[5LV[ T[VF[GF 5]ZFJF YSL SZJFG]\

ZC[ K[P JW]DF\ OZLIFNLGL S[5[;L8LGL 56 5|FYDLS VG]DFG SZJFG]\ ZC[ K[P VG[ OZLIFNLGL

5{;F VF5JFGL S[5[;L8L G CTL T[J] VFZF[5LV[ OZLIFNLGL p,8T5F; VG[ N:TFJ[HL 5]ZFJF

YSL 5]ZJFZ SZJFG]\  ZC[  K[[P  JW]DF\  CF,GF SFD[  OZLIFNLG[  R[S VF5[,FG]\  VG]DFGG]\  B\0G

VFZF[5L TZO[ SZL XS[,F G CF[I CF,GF SFD[ ;NZ R[S OZLIFNLG[ SFIN[;ZGF ,[6F\ 5[8[ VF5[,

CF[JFG\]  VG]DFG  H  SFINFSLI  ZLT[  SZJFG]\  ZC[  K[  VG[  CF,GF  SFD[  GFDNFZ  ;]l5|D

SF[8"GF[ R]SFNF[4 8[-Ll;\C 5Z VFWFZ ZFBJFDF\ VFJ[, K[P 

sV[fPPP JW]DF\  VF  SFD[  ;UJ0TF  BFTZ  GFDNFZ  U]HZFT  CF.SF[8"  wJFZF  VF5JFDF\

VFJ[, R]SFNM4 X\SZ,F, V[DP 5ZDFZ lJP NLG[X AFA],F, AF[ZLIFJF,F4 lS|DLG, ZLJLhG

V[%,LS[XG G\P &5$qZ__&P4 J\RF6[ ,[JFDF\  VFJ[  TF[4 ;NZ R]SFNFDF\  GFDNFZ U]HZFT

CF.SF[8"  wJFZF  V[J]  GF[\WJFDF\  VFJ[,  K[  S[4  SFINF[  V[J]  SIFZ[I  SC[TF[  GYL

S[  OZLIFNLV[  VF5[,  5{;F  AFAT[  T[VF[V[  T[DGF[  VFJSGF[  :+F[T  ATFJJF[  50[P  TYF

GFDNFZ ;]l5|DSF[8" GF[ R]SFNF[4 8[-Ll;\C s ;]5|F f DF\ 56 OZLIFNLGL VFJS 5]ZTF 5|DF6DF\

CTL T[G] 5|FYDLS VG]DFG OZLIFNLGL TZO[6DF\ SZJFG] ZC[ K[ VG[ HIF\ ;]WL T[GF[ lJ~wWGF[

5]ZFJF[ VFZF[5L TZO[ Z[S0" 5Z ,FJJFDF\ G VFJ[ tIF\ ;]WL S,Dv!#) GF VG]DFGG] B\0G

YI[, CF[JFG] DFGL XSFI GCLP  

sZ_P!fPPP JW]DF\  VF  SFD[  GFDNFZ  U]HZFT  CF.SF[8"  wJFZF  VF5JFDF\  VFJ[,  R]SFNM4

CLT[XEF. 5FZ[B lJP U]HZFT ZFHI4 lS|DLG, V5L, G\P  !!()qZ__)P4 GF R]SFNFDF\

GFDNFZ  U]HZFT  CF.SF[8"  wJFZF  V[J]  GF[\WJFDF\  VFJ[,  K[  S[4  HIFZ[  R[S  VW]ZL

lJUTF[ EZLG[ VF5JFDF\ VFJ[, CF[I 5Z\T] R[SDF\ ZSD VG[ ;CL SZLG[ VF5JFDF\ VFJ[, CF[I
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TF[  G[P.PV[S8GL  S,DvZ_  D]HA  OZLIFNLG[  ;NZ  R[SDF\  lJUTF[  EZJFGF[  VlWSFZ

VF5JFDF\  VFJTF[  CF[JFG]  VG]DFG SZJFG]  ZC[T]  CF[I  K[P  VFD4 ;NZ R]SFNF[  wIFG[  ,[TF

OZLIFNLV[ T[VF[GL p,8T5F;DF\ CF,GF[ R[S T[VF[V[ EZ[, CF[JFG]\ H6FI VFJ[ K[ 5Z\T] VF

R[SDF\  ;CL SZLG[  VFZF[5LV[  R[S VF5[,F[  CF[JFG]\  56 H6FJ[  K[  VG[ T[GF[  lJZ]wWGF[  SF[.

5]ZFJF[ Z[S0" 5Z VFJL XS[, GYL VG[ VFYL ;NZ R[S VFZF[5L wJFZF VF5JFDF\ VFJ[, CF[JFG]

DFGL XSFI T[D K[P

sZ_PZfPPP JW]DF\  CF,GF SFD[ G[UF[XLV[A, V[S8GL S,Dv(* J\RF6[ ,[JL H~ZL CF[I

T[ GLR[ D]HA H6FJ[, K[P 

87. Effect of material alteration.—

Any material alteration of a negotiable instrument renders the same

void as against any one who is a party thereto at the time of making such

alteration and does not consent thereto, unless it was made in order to carry

out the common intention of the original parties; 

Alteration by indorsee.— And any such alteration,  if  made by an

indorsee, discharges his indorser from all liability to him in respect of the

consideration thereof. The provisions of this section are subject to those of

sections 20, 49, 86 and 125.

sZ!fPPP VFD4  Z[S0"  p5Z  VFJ[,  ;DU|  5]ZFJM  TYF  ;NZ  SFINFGL  S,Dv

!#( TYF  S,Dv!#)4 !$Z4Z_4(*4!!(  GL HMUJF.VM  TYF T[GL 5]T"TF OZLIFN 51F

TZOYL SZJFDF\  VFJ[, K[  T[  HMTF\  VG[ Z[S0"  p5Z VFJ[, 5]ZFJFG]\  VFZM5L TZOYL SM.  

B\0G SZJFDF\ VFJ[, GYLP  VFD4 Z[S0" p5Z VFJ[, ;DU| 5]ZFJFGL RRF" HMTF\ VFZM5LV[

R[S DF\  ;CL AFATGL SF[. TSZFZ SZ[, G CF[I VG[ VFZF[5L TZO[  OZLIFNLGF SFIN[;ZGF

,[6FGL  CSLSTG\]  SF[.56 5|SFZ[  5]ZFJF  YSL B\0G SZ[, G CF[I TYF JW]DF\  S[;G]  Z[S0"

J\RF6[ ,[TF VFZF[5LV[  T[ V\U[ SM. H VFWFZE]T 5]ZFJM4 ;\EJLT VG[ DFGL XSFI T[JM
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5]ZFJM  ZH]  SZL4  OZLIFNLG[  D/TF\  SFG]GL  VG]DFGM  VG[  WFZ6FG\]  B\0G  SZ[,  GYLP

T[ CSLSTM Z[S0" p5Z VFJ[, OZLIFN51FGF\ 5]ZFJFG[ wIFG[ ,[TF\4 OZLIFN51F VFZM5L ;FD[GM

V5ZFW  5]ZJFZ  SZJFDF\  ;O/  YTM  CMI  VG[  CF,GF  SFD[  R[SDF\  ;CL  VFZF[5L  G\P  !

C;D]BEF.GF\VF[GL CF[I T[VF[GL ;FD[GF[ D]N'F G\AZv! GM  lG6"I T[ D]HA VFYL cc CSFZ cc

DF\  9ZFJJFDF\  VFJ[ K[P  VG[ D]N'F G\AZvZ GM  lG6"I T[ D]HAGF\  VFBZL C]SDDF\  SZJFDF\

VFJ[  K[P VFZF[5L  G\P  Z  GF\VF[V[  R[S  .:I]  SZ[,  G  CF[I  VG[  R[SDF\  ;CL  SZ[,  G  CF[I

T[VF[G[ TS;LZJFZ 9ZFJL XSFI T[D GYLP 

sZZfPPP D]N'F G\AZv Z     ov  

VF SFDGF VFZM5L s!f C;D]BEF. R\N]EF. 58[, ZC[JF;L ov 58[, O/LIF4

A|FCD6 O/LI]\4 T,JF0F4TFP pDZUFD4HLP J,;F0 GF\VF[G[4 WLP G[UMXLVA[, .g:8|]D[g8

V[S8GL S,Dv!#( D]HAGF U]gCF ;AA ;LPVFZP5LP;LP GL S,DvZ55 sZf s EFZTLI

GFUZLS  ;]Z1FF  ;\lCTFGL  S,Dv  Z*(sZf  f  VgJI[  TS;LZJFG  9ZFJJFDF\  VFJ[  K[P

VG[ VFZM5LG[ ;HF V\U[ ;F\E/JF DF8[ ;NZ SFD D],tJL ZFBJFDF\ VFJ[ K[P

TFZLB o Z)q_5qZ_Z&P sVlDTS]DFZ S[XJ,F, 0FELf

pDZUFDP V[0LP ;LGLIZ ;LJL, HH 
VG[ V[0LP RLO HI]0LPD[HL:8=[84 
pDZUFD4 HLP J,;F0P  

   SF[0 G\P HLH[_!Z(_P
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sZ#fPPP VF SFD[  VFZF[5LG[  T[VF[GL  ;FD[  5]ZJFZ  YI[,F  U]GF  AFAT[  ;F\E/JF T[J]\

;LPVFZP5LP;LP GL S,DvZ55sZf s EFZTLI GFUZLS ;]Z1FF ;\lCTFGL S,Dv Z*(sZf f

DF\ HF[UJF. SZJFDF\ VFJ[, GYL 5Z\T] VFZF[5LG[ T[VF[G[ OZDFJJFDF\ VFJTL ;HF AFAT[

;F\E/JF  HF[.V[  T[JF[  S]NZTL  gIFIGF[  l;wWF\T  CF[JFYL  ;AA  SFD  VFZF[5LG[  ;HF

AFAT[ ;F\E/JF DF8[ ZFBJFDF\ VFJ[, K[[P 

sZ5fPPP VF  AFAT[  ;HF  DF8[  OZLIFNL  TZO[  lJPJPzLPV[;PHLP  N]A/F  GF\VF[G[

;F\E/JFDF\  VFJ[,F  K[  H[[VF[  T[DGL  N,L,DF\  H6FJ[  K[  S[  VDF[  OZLIFN  ;FALT

SZJFDF\  ;O/ YI[,F KLV[ VG[ VFZF[5LV[  OZLIFNLG[ T[VF[GF SFIN[;ZGF ,[6F GLS/TF

5{;F 5ZT VF5[,F GYLP VG[ CF,GF[ U]GF[ U\ELZ 5|SFZGF[ SZ[, K[ VG[ VFYL VDF[G[ R[SGL

0A, ZSDG\]  J/TZ V5FJJF VZH K[P  VF SFDGF VFZF[5LG[  ;DFHDF\  NFB,F[  A[;F0JF

SFINFDF\ 9ZFJ[,L ;HF SZJF VZH SZ[,L K[P 

H[DF\ VFZF[5L TZO[ SF[. CFHZ ZC[, G CF[I T[VF[G[ ;F\E/JFDF\ VFJ[,F GYLP  

sZ&fPPP VF  SFD[  ;HF  AFAT[  OZLIFNLG[  ;F\E/JFDF\  VFJ[,  K[P  VF

SFD[ ,F[SF[GF[ GF6F\SLI jIJCFZF[DF\ lJ`JF; 8SL ZC[ T[ HF[JFGL OZH VNF,TGL ZC[,L K[P

JW]DF\  CF,GF SFD[  Sumer Singh vs. Surajbhan Singh & Ors., (2014) 7

SCC 323 GF[ R]SFNF[  DFG;C J\RF6[ ,[JFDF\  VFJ[, K[ H[DF\  GFDNFZ ;]l5|D SF[8"  wJFZF

GLR[ D]HA GF[\WJFDF\ VFJ[, K[P 

-:: Para-36 ::-

'' It is the duty of the court to impose adequate sentence, for one of

the purposes of imposition of requisite sentence is protection of the society

and  a  legitimate  response  to  the  collective  conscience.  The  paramount

principle  that  should  be  the  guiding  laser  beam is  that  the  punishment

should be proportionate. It is the answer of law to the social conscience. In
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a way, it is an obligation to the society which has reposed faith in the court

of law to curtail  the evil.  While imposing the sentence it  is  the Court's

accountability to remind itself about its role and the reverence for rule of

law. It must evince the rationalized judicial discretion and not an individual

perception  or  a  moral  propensity.  But,  if  in  the  ultimate  eventuate  the

proper sentence is not awarded, the fundamental grammar of sentencing is

guillotined.  Law  cannot  tolerate  it;  society  does  not  withstand  it;  and

sanctity of conscience abhors it. The old saying "the law can hunt one's

past"  cannot  be  allowed  to  be  buried  in  an  indecent  manner  and  the

rainbow of mercy, for no fathomable reason, should be allowed to rule.

True  it  is,  it  has  its  own room,  but,  in  all  circumstances,  it  cannot  be

allowed to occupy the whole accommodation. The victim, in this case, still

cries for justice. We do not think that increase in fine amount or grant of

compensation under the Code would be a justified answer in law. Money

cannot be the basis. It cannot assume the centre stage for all redemption.

Interference in manifestly inadequate and unduly lenient sentence is the

justifiable warrant, for the Court cannot close its eyes to the agony and

anguish of the victim and, eventually, to the cry of the society. ….”

sZ&P!fPPP JW]DF\  CF,GF SFD[  CRIMINAL APPEAL NO. 603-604 OF 2013

(Arising out of S.L.P. (Crl.) Nos. 2014-2015 of 2009) Hazara Singh Versus

Raj  Kumar  &  Ors.  GF[  R]SFNF[  DFG;C  J\RF6[  ,[JFDF\  VFJ[,  K[  H[DF\  GFDNFZ

;]l5|D SF[8" wJFZF GLR[ D]HA GF[\WJFDF\ VFJ[, K[P

''(8) The factual matrix of this case is similar to the facts and circumstances

of the case in Shailesh Jasvantbhai and Another vs. State of Gujarat and

others,  (2006)  2  SCC  359,  wherein  the  accused  was  convicted  under
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Section 307/114 IPC and for the same the trial Court sentenced the accused

for 10 years. However, the High Court, in its appellate jurisdiction, reduced

the sentence to the period already undergone. In this case, this Court held

that the sentence imposed is not proportionate to the offence committed,

hence not sustainable in the eyes of law. This Court, observed thus:

“7.  The  law regulates  social  interests,  arbitrates  conflicting  claims  and

demands. Security of persons and property of the people is an essential

function  of  the  State.  It  could  be  achieved  through  instrumentality  of

criminal law. Undoubtedly, there is a cross-cultural conflict where living

law must find answer to the new challenges and the courts are required to

mould  the  sentencing system to  meet  the  challenges.  The  contagion  of

lawlessness would undermine social order and lay it in ruins. Protection of

society and stamping out  criminal  proclivity must  be the object  of  law,

which must be achieved by imposing appropriate sentence. Therefore, law

as  a  cornerstone  of  the  edifice  of  “order”  should  meet  the  challenges

confronting the society. Friedman in his Law in Changing Society stated

that: “State of criminal law continues to be - as it should be -a decisive

reflection of social consciousness of society.” Therefore, in operating the

sentencing  system,  law  should  adopt  the  corrective  machinery  or

deterrence based on factual matrix. By deft modulation, sentencing process

be stern where it should be, and tempered with mercy where it warrants to

be. The facts and given circumstances in each case, the nature of the crime,

the  manner  in  which  it  was  planned  and  committed,  the  motive  for

commission  of  the  crime,  the  conduct  of  the  accused,  the  nature  of

weapons  used  and  all  other  attending  circumstances  are  relevant  facts
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which would enter into the area of consideration.

8.  Therefore,  undue sympathy to  impose inadequate  sentence would do

more harm to the justice system to undermine the public confidence in the

efficacy  of  law  and  society  could  not  long  endure  under  such  serious

threats. It is, therefore, the duty of every court to award proper sentence

having regard to the nature of the offence and the manner in which it was

executed or committed etc.” 

9) This position was reiterated by a three-Judge Bench of this Court in

Ahmed Hussein Vali  Mohammed Saiyed and Anr.  vs.  State  of  Gujarat,

(2009) 7 SCC 254, wherein it was observed as follows:-

“99.....The object of awarding appropriate sentence should be to protect the

society and to deter the criminal from achieving the avowed object to law

by imposing  appropriate  sentence.  It  is  expected  that  the  courts  would

operate the sentencing system so as to impose such sentence, which reflects

the conscience of the society and the sentencing process has to be stern

where it should be. Any liberal attitude by imposing meager sentences or

taking too sympathetic view merely on account of lapse of time in respect

of such offences will be result-wise counter productive in the long run and

against the interest of society which needs to be cared for and strengthened

by string of deterrence inbuilt in the sentencing system. 

100. Justice demands that courts should impose punishment befitting the

crime so that the courts reflect public abhorrence of the crime.”

16. It is the duty of every court to award proper sentence having regard to

the  nature  of  the  offence  and  the  manner  in  which it  was  executed  or
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committed.  The  sentencing  courts  are  expected  to  consider  all  relevant

facts and circumstances bearing on the question of sentence and proceed to

impose a sentence commensurate with the gravity of the offence.”

11) In Guru Basavaraj @ Benne Settapa vs. State of Karnataka, (2012) 8

SCC 734, while discussing the concept of appropriate sentence, this Court

expressed that:

 “It is the duty of the court to see that appropriate sentence is imposed

regard being had to the commission of the crime and its impact on the

social order. The cry of the collective for justice, which includes adequate

punishment cannot be lightly ignored.”

sZ*fPPP VFD CF,GF SFD[  VFZF[5LG[  ;NZ CSLST ,1FDF\  ZFBL CF,GF SFD[  U]GFGF[

5|SFZ  H[FJFDF\  VFJ[  TF[  T[  U\ELZ  5|SFZGF[  U]GF[  K[  VG[  VF  SFDGF VFZF[5LV[  OZLIFNLGL

5F;[YL W\WF DF8[ 5{;F ,LW[,F CF[JFG]\  VG[ T[GL R]SJ6L 5[8[  CF,GF TSZFZL R[S VF5[,

H[  R[S  5ZT OZ[,F[  CF[JFG]\  H6FI VFJ[  K[  VG[  T[  R[SGF  GF6F\  OZLIFNLG[  D/[,F  GYL

VG[  OZLIFNLG[  T[VF[GF  SFIN[;ZGF  ,[6FGF  GF6F\  J;],  5ZT  VF5[,  GYLP  JW]DF\

CF,GF ;DIDF\ GF6F\SLI ,[J0 N[J0 AFAT[ K[TZ5L\0LGF SL:;F VJLZT56[ JWTF ZC[,F

K[ VG[ VFYL ,F[SF[ VG[ ;DFHDF\ GF6F\SLI jIJCFZF[G[ ,.G[ V;D\H; HF[JF D/L ZC[, K[P

JW]DF\  ,F[SF[DF\  GF6F\SLI jIJCFZF[G]  DCtJ 8SL ZC[ T[ HF[JFGL VNF,TGL OZH ZC[,L K[P

VG[ VF DF8[ VFJF U]G[UFZF[G[ KF[0L N[JF V[ SFINFSLI HF[UJF.VF[ lJ~wW C[FJF ;DFG K[P

JW]DF\  CF,GF  SFD[  VFZF[5LG[  ;NZC]\  S[;GF  ;Dg;GL  AHJ6L  YTF  T[VF[  CFHZ  ZC[,F

VG[  JSL,  zL  ZF[SJFGL  VZHL  VF5[,  VG[  ;NZ  SFD  VFZF[5LGL  %,L  ,[JFDF\  VFJ[,

K[  VG[  T[VF[G[  S[;DF\  U]GF[  SA],  G  CF[JFG]\  H6FJ[,  VG[  T[D  KTF\  VFZF[5L  CF,GF

SFD[ T[DGL ;FD[GF S[;GL gIFILS SFI"JFCLDF\ S[;GL CSLST HF6TF CF[JF KTF\ CFHZ ZC[,F
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GYLP  VFD  TDFD  ;\HF[UF[G[  ,1FDF\  ZFBL  D]N'F  G\AZvZ  5ZtJ[  GLR[  D]HAGM  CF,GF

SFDGL  .g;FOL  SFI"JFCLGM  gIFILS  V\T  VF6TF\  GLR[  D]HAGM  VFBZL  C]SD  SZJFDF\

VFJ[ K[P

voo C] S D  oov

s!fPPP VF SFDGF VFZM5L s!f C;D]BEF. R\N]EF. 58[, ZC[JF;L ov 58[, O/LIF4

A|FCD6  O/LI]\4  T,JF0F4TFP  pDZUFD4HLP  J,;F0GF\VF[G[4  WLPG[UMXLV[A, 

.g:8|]D[g8 V[S8GL S,Dv!#(  D]HAGF U]gCF ;AA  ;LPVFZP5LP;LP  GL  

S,DvZ55  sZf4  sEFZTLI  GFUZLS  ;]Z1FF  ;\lCTFGL  S,DvZ*(sZff  

VgJI[ TS;LZJFG 9ZFJL V[S JQF"GL ;FNL S[NGL ;HFGF[ C]SD SZJFDF\ VFJ[ K[P 

sZfPPP JW]DF\  VFN[X SZJFDF\  VFJ[ K[  S[  VFZM5LV[ OZLIFNLG[ ;LPVFZP5LP;LP GL  

S,Dv#5*s#f  sEFZTLI  GFUZLS  ;]Z1FF  ;\lCTFGL  S,Dv#)5  s#f  f  

VgJI[  R[SGL  S],  ZSD  ~FP  *4__4___qv  s  V\S[  ~l5IF  ;FT  ,FB  ~l5IF  

5]ZFf J/TZ 5[8[ NLGv&_ DF\ R]SJL VF5JFP 

s#fPPP CF,GF VFZM5LV[ SFRF SFDGF S[NL TZLS[  H[ ;DI H[,DF\  JLTFJ[,  CF[I  T[  

;DI  ;LPVFZP5LP;LP  GL  S,Dv$Z(  sEFZTLI  GFUZLS  ;]Z1FF  ;\lCTFGL  

S,Dv$&(f VgJI[ DHZ[ s;[8vVMOf VF5JMP

s$fPPP VFZM5LG[  ;HF SZ[, CMI  ;LPVFZP5LP;LP  GL S,Dv#&#s!f sEFZTLI  

GFUZLS ;]Z1FF ;\lCTFGL S,Dv$_$s!f f VgJI[ ;NZ R]SFNFGL V[S GS, lJGF 

D]<I[ 5]ZL 5F0JLP

s5fPPP JW]DF\  VFZF[5LGL ;FD[ S,Dv$!( VgJI[ ;LPVFZP5LP;LP GL S,Dv*_  

D]HAG]\  JF[Z\8  .:I]  SZJFGF[  VFYL C]SD SZJFDF\\  VFJ[  K[  VG[  VF JF[Z\8  EL,F0  

5LPVF.P GF\VF[G[ AHJ6L VY"[ IFNL ;FY[ DF[S,JFGF[ VFYL C]SD SZJFDF\ VFJ[ K[P
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C]SD  VFHZMH  TFZLB  Z) DFC[  D[4  Z_Z& GF  ZMH  B]<,L  VNF,TDF\  JF\RL

;\E/FJL HFC[Z SIM"P

TFZLB o Z)q_5qZ_Z&P sVlDTS]DFZ S[XJ,F, 0FELf

pDZUFDP  V[0LP ;LGLIZ ;LJL, HH 
VG[ V[0LP RLO HI]0LPD[HL:8=[84 
pDZUFD4 HLP J,;F0P  

  SF[0 G\P HLH[_!Z(_P
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