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(‘n).. In the matter between M/s prajapati Oil Industries through owner
Rameshbhai VIS State of Gujarat reported in 2004(1) GLH page No.365, Hon'ble
Gujarat High Court has held that, as soon as a cheque is issued in favour of a party
the presumption is that, it is issued against consideration. The burden to rebut this
presumption is on the person who issues the cheque. In absence of such rebuttal it
can not be said that cheques were without consideration. Also, Hon'ble Gujarat High
Court in para-25 of its judgment held that, on a bare reading of Section-138 of the
act it is clear that as soon as cheque is produced of record, a presumption will arise
about the consideration that the negotiable instrument concerned was made or
drawn for consideration.
In the matter between Mangubhai Mansukhram pandya VIis
Pranjivan Tribovandas purohit, reported in 1991(2) GLH page no.65
Hon'ble Gujrat High Court has held that, Section-118 of the N.l.Act raises a
statutory presumption that,
- There was consideration for every negotiable instrument. This
presumption continues until it is rebutted.
- Onus of proof that there was no consideration is on the
defendant.
— Initial burden lies on the plaintiff to prove execution of the
pronote. But once the burden discharged court has to raise the

statutory presumption.

(23).. dIHER AMWUH S1E ciRd oRd Aos sH HoyssuIla sudl (Azeq

AHHloie WRAId, 1cee (3) A.2{.2.3U ol Ysiei walld s2d 8 5, "The
Bare denial of the passing of the consideration apparently does not appear to be
any defence. Something which is probable has to be brought on record for getting
benefit the onus of proving to the plaintiff. To disprove the presumption, the
defendant has to bring of record such facts and circumstances upon consideration
of which the court may believe that the consideration does not exist or its

nonexistence was so probable that a prudent man would,under the circumstances
of the case, act upon the plea it did not exist." 241 GUid olIHEIR YUH SIE 5.,
oflall [A3e81 Hoflavuol, 2009 A.AILARYMUH S1E ¢cu agl elda . edid

[@3ee1 wllogoiie, 2009(9) A, . Al. -5 ol Ysieni wAlld s3d 8 5,
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Burden of proving that cheque had not been issued for any debt or liability is on the
accused. Denial avernments in reply by accused are not sufficient to shift burden of
proof on to the complainant. Accused has to prove in trial by leading cogent

evidence that there was no debt or liability. Further held that, setting a side of
conviction on basis of some formal evidence led by accused is not proper. il Guid
Gl IHEIR YUH S1oil (5201l YallEal I [A3EH EcdlNYA . 8213 (R00¢ [SHlaid A
¥olRA 1U9R), §. USIAal (A3e8 Ul.8. YRoeal (00¢(2) A2 (s16%)
200) d¥l vl [A3eg Aol (. AL, AR. 2090 YUH SIE 1¢Ee) ol
YSIEIRAIHI olIHER YU SI2 WA 2 8 5, AR ] Ulosed 2d1g Uldolld]E]
F2dl YRIdI AU dl U@l AAgjHloflo] visal &Ag 2ALf 2SI al €] AaNARbcid ogoe
As20fl SHH—AIE ofl AAgjHlIolg] Visel 51 HI2 AR, A12flell UiaRiHi AHIdg ¥37]

alefl.

(av).. oial u2isRl dofl edldl, 2RI dREell ciAUId, Ciol USR] dRS %Y &Ad
YsierRdl, €l adNeflRloid gorgioe Asedl  AaAdIgH dl GuR YLIIdd WAISHI
¥R11Ad olIHER US| HEIGdoll YSIERATHI ¥R11Ad [Hedlidl &llal dgol, A€E SN
SIA % YA Yudlofl YAl Hel of.— all oA [o1fy HI2 S0 ol Yxioll &slsdl

sdld g1y 8.

(au).. AEE SAHI SIRUIELN isS— 07 ofl HIfGIS YR1d1, 2RIl [SHlotd WAl
sIsofl sdH-323 ofl AN2AUI AHod aligdIHi AIAd dURIg] [61dEal @il SIUIE] ALl
AR dREell edldl &i1al Adl AR g3R1E] 2418 gigisly deR &Ad ey ¥

Asoflorl 2419 URRIA 8ldidl] 8515 211 SI1A [HaldsAT] .

(as).. HeE SARUIEatl SIA AR a§ $3RUIElfl Ais—owell 2dldviE Gurd]
xailoflof] ¥ Gazduid A1 2H1dd 8 d &lld dgfA dl, g 52102 gasglelsy ul.dl. ol
oll#el] el 53 €. d Sudll% Ase 8601 ol IR—Ad sUdfl 8. A did v 8 5 A A€ allgel]of

UHIRIU § dofl o5 211 513 2% 53] ofell. 2 did Uil & § g Sudllof Aalar (SR Bl
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SAAA. A1 RBIJRIe WA Sl Usdl 2 AIGIA (s8] Ad1 &ddl dofl arklu
Hol {12 AUlE o1®fl Fofl dRlu RRIRYRIciHI duid] 8. 211 §RuUIE Sl 2idotl RRBIRYRIo!
KAl R4 A1 dBIHAER A13 SIS siidIe] A1 HI2 Ao SIf RBIJRA0 UIR S 13]
A1dd oiefl. A did U] 8 5 delHdERa oIl HIUdl 243 SIS sAY ol dY ¥elIg g
$ d 243 Hal VioRR B.

Al delHdERA § w—u adefl Ay . d AR (A dq uledl i
AR Alviel LAd. A RidiRy Aol UdRYellal sURY HAC! U@l ofefl. A did ui3]
8 5 AR dBIHAER AIT A412R v—U guiel] gaisl iy 8. A did vl 8 § § AAud
goslal wigde dldlesel A1RLES AR & d 243 A sig £2a1d%] YRl 2% sUT o1€]

ol Hal dofl ¥32 cldll oiefl. HIR ol AU JoslAl U AR SAIHT AHIAA] A SR §
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ollHER SIZHi %Y 83 g, ] Aud doslaul dldl2sll sléloyje: uidel Hid vidle
s34 ¢1A AHal dotl [l uel (SEloye? AU 8. g [Seloye uRiell sedl 28Hll Hid
uilg g dofl #al aid HIfRdl oiefl A g Aol sel 5. Al Hid viRledio] SIH Suol]
Aal doil 221 53 & il HId AAIRIG] S ULl A ¥ Ad SAJ 8. A did vl & § Aud
sudllai sl Hid (SEloyer uRlEfl uRlElRA &lA doll Hlsd oi. AR cioiR sididdiai
A{19d 8.

HIA AUIRI AHA AldIoAd : [CidHi HIsd of. AIRNud of. duididi 2419 8. g
202891 ¥I1g g 5 vRIlall 58418l ARNud ol. aife ULl HISH o, VI 8. A did U]
8 5 ARIloll 5341l [Gidai ARNud of. dUiIR—dd ol d Hal ofiZ]A §RUIE § AdiEalIHIHI
¥R11dd ofe. A did Ui & § HR AAal AR 9 HilGis 2Rl aissl &Jdl. d u
HIWT [S1d] Slaidl ot®fl. 21 did ui] olel] 5 HIR] 2418 HIfVIS A 0iSS] UJA. A1BES YL
¥211Ad 8 5 HIRI Aol ARIY] U7 AU RAIHI ¢11d VHal Ao clioid oiss] &Adi. HIF]
suofldi A41d] SIS 22d aiss) 541 HI3 SIS UdIai2] Adiof] %32 ofefl.

& 211 suolall (g116{] ATusIHA A4 1A, suall Yol %32 50, A%, A
2122, 2215 11222 AVUIHI 2419 8. WHRI i Jaidlgf [SAla?] udwl 8. %g (scllud]
Adel elg oel. AR sudflai ARNEA 5320 21da1 & dai difds vl Fai 47
A 3sislo Ry 8. A did vl 8 § AHe AR 21udl q190iRed] 2% &l 8.
AlH1od @ R0 Adidi A419 8, (sdld?] sl duid AR Il sayeRe] ([G1dl si1gdlai
A19 8. A1 o sl slrjeAds sizdidi 241d & WRg Aesll Hidlel Yot g sl sl
2Ad, gudlse 2a Brdlse sizdii 241d 8. 89 5§ g § €25 [61d GUR AR]¥aid,
gudlse 5 Brdlse dug %330 aiel. 2R (Gid 2dlHi olaidid & ol dai U2 siadi
ugdl Rxeld, gidlse § Bivdlse sHudl i3 AsiBoeoe d Ridse sdl doll BWR
U 8. A did Ul olel 5§ GURlsd AA1NAHI 213 suollAi [Gicflar 243 YfaislR oiell.
HIBES Ydl %11 8 5 AsIBoeoea ddl ARIal Y% $dlall UdIei2f] 241U] oiefl.co esi
[S2211 21240 5 gudlse M2 duiix 8. WRg SURS RAYS] 28] ¥4l Ul 8. AHR I
AogoiRe SR fSa Hidofl (Sdla?l sai oiefl. (Sclla] sal Hi2 a2 [Suiddee

S HIRIA AUUIHT 241Q 8. A did Uil 8 § Fal [Sdla] 21udIHi 41A Aol A8l AdIHi
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A1 8. A el VHRIISISHI B8 & A A(B [Giadi Adidi 2419 8.

ARIUIA Hiddll [sclad] «1d 211dlal dlell gla A&l 21 1R1 e Rl AHol| A1 (S4H]
HISAUIHT 21D, AHR Al 2SR sldoll sl vl oefl. AHioud: Hiddll (Sclla?]
S22H? YRIAA 011 SAIHI 241D 8. A did U3l o€l § A1HI0y d i (5clar]
{3Nof A0l ([SHAHT FRII9dIHT 419 8. A did U] oiefl 5 GWRIsd AXINHI HIdd]
[Scllad]l sui s3] & d 2] WA 35S Wl 241, A did Wil & § [(CGiciall 201 o]
%Y1 [sclla?] &loll SIF2H1ER Y1l &ldl oigfl. [Giaai el sl &€lA. 2 did v
& 5 deldHdeR A1 AHIRA Sdl dal dAdll sl [Gd %Y A ol AIBE
202891 Y119 8 5 22202 [Gid al.oll GeAut SAJA] &ldl ofell.

A did vl 8 5 ARIla HI2 dedis] Acidlall A8 241119 & 2ol ARIY] A18 HIR
SIg 221 Aoiel] ofell. A did vl 8 5 ARIU] al g SARY As{|¥Iall € ¥ A
2A6i€l] oief] 240l sURY Ascll¥lall &3 oldIAd olefl. ARVl Hidell 152 2dlslolel] 241udl
gdl. ARl A18 2d1Slolls did GWRid AA.AH.AA. ia &L.Agael] vl 6erilol] 2ud

S adl edl. A did vl o1efl $ A sRAUIE ollZlA & 2AUIRIHT A4 AH.AA. vl g—Ade]
Y©I ALAICUBR YdI &ldlg] ¥RIIRYol€fl. A did U] 8 5 A1l SIS ARA21H31R4 5 A
{3all YAUI A Y S ai@fl. A did U] 8 § AR AHR i Hid viRledl 419 Al
AHRIUla Ysgell salell i el HIR 2ARIMal Sief 2830f] Ysarll saldll & otel. A
ARIIA SIEf Ass 2 H AUNVA &lA 5 s 284 21Ul &la AY clold o], 2q18E
%0119 8 § ([BAICIHI dgee &1 ol 254 AAIU] 8l) dY SEIU clald Bl .

AdId ad AARIlal 284 241Ul &l A UidI clold & ?

A€ 54 Fdl ARG A5S 284 U] Iol] 524 o2l I 241 Ul il .
AdId dd ¥ viidiofl GdRl % sl & dai oflel] 51 3d wisdll & 2
%Yo Hid dlE el dofl aiies s3] @124 40l 254 Ysd] el d w1 s3] &l .

A did Uil 8 § ARIal uid™ Hid dlddid oiel 53 & ad 2i3al SIS ofld I
13 % 53 o],

Ad1d A1 AS WRd 1R d ugdi oflxl SIgfAs oflol 21S1RIV Ud 24191 ?

¥ gl AS) ud AHA1ddl.
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AdId 242116 ¥ As] Udl AIUI d 2431 S1ef ollE]Rd 241] &l 240l §R21E 53] el dg
Glolg ?
XIS d Aslofl 284 2RIUIA Ysd] lad.

A did vl ot€fl 5 2RIlell 24911Goll ¥ AS] Ud AIRUI d &1d URl HIZ] Ul 8,
HIBE 119 8 § ARIlol W A10dI.

AdId AHRIUlal 24211Ball AS] WRd A1 &1 dofl SIS AR dHIR] U & ?
¥dI0d 1S AS URd AIRYI O VHal S JS] &1 ULl HIZ] U 8.

A gid Uil ol 5 ARVl Hid URIE dofl RisyR2] U2 Hal As H1udl &dll.

A did Uil o2l § 2011l 2118 AHIfVis 2Rdl aiss] &JA]. Aise Y119 8 § Hid
A1udlall Aol A1A UA1 2A1Udlall d [Ridi slef2Rd] aiss] &Jyd] ofel.

A did Uil aell 5 2RI A18 ¥ safl2iot AIudio] ciss] &JAG el d s¥lRiel of
Aludioll SRET Al dsAR Gell LAl 8. A did vl ol § ARIVIRA Hal [R5Y3IE]
U2 A1Ud Asloll A V2l RUA1Dl $3c 8.

A gid vl ofell 5 ARl IR HIR SIuERIg SIS AR oflsng ot .

A gid Uil o€l 5 2RIV A1sY?12] U2 2410c As) A ¢i2] d Asall RUANDI S 8.

AH, ARMUA  suiglell  [Qrga Gde durRt GWR Yo sAHI
2119 & A FA dl 241 SIA &lcdall 54 sAIE] UId FA] A4 (52Ut A ofidofl VU]
&21d 8 ol d Ulall Aalslol sIuS2R BeAaiaile RI1Ea UlLA SUlA 2AUA AHisS—C of]
A1Y1RNE el A16R &ld] sAUIE S3d 8. gRUIEUIoN SAH Ad] & 5 | SIHoll AR
sAlu1El V1Al Aud sudlloll AHIgUS dHY 2oy Ulsse AAd sl HI2 wiled! &dl
Aol d Yxoiall HId s2Nu1El VElAHI 2R Anddl &dl. 241 s13 2ARIU]ell 20(1g]s A
A9 8 5 ] ¥ HId URled] &dl d Hidoll Sfldl A1UdIHi AH1ddl &l 2ol d ofldl Yo
A UA1 Y§AdI &dll. 241 SIA FAIERA Uldlall 54 YRUR S HI2 AHis—v &l AlolE GWR
XGiloll AHNUA & 2Hal d A1 dAA Ais—c &l Uldldll sudleil s2Ad, vis—0 &
ARIloll iidlig) 26121 281602 SiRR). 22202, 25— &l dsAI] 21yd Vs , AIS—R

] dledl AAH, 2is—a3 &l dlord ol1élAd a2l vHis—av &l %], salal]l uiad] 240 24is-1a
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uef] Aseildx¥Aoe %Y S & d [RdIY sAUIE] s8] Aoy sIg YAl 241 1A 2% LA
ol€fl. AR asel] AHis—29 &l dHgj [AAY [61dEat 2% AJAA & ol Ais—c ] 2UIEfy
Fe d@ll ¥2 2RAx%0fl Zlsle a@il vis—20 &l sdal Heloglg I1RM1Ea AMNsYid, AHis—21 &l
sAAIE]a AU olIElAall ¥dict, 2His—18] allél2 2%]. 23.9] sioll 2dlu d&i 2His—23
s3NA1Ela oflZ]2Aall ¥l o1 21 lol]l AUSall. 2% S3A 8. A1 s1A €l alaN). ¢f.A520(l sEH A
3¢ Yxol sFRAEA Uld AR uRd seAR Ad Aol oflsd 8 d 28H
U2 ARV dIgARd As AUNRA & d A1 ULH YRUR 59 US d YAUR $dlofl AUIGER]
sARUIENll 8. GIRdIY Yudl GRIofl SEH @ 52 H¥ol F £2d119%] STNUIEHT 2% ST &l dol
AllGidl wea@s aHar el yraiefl A1fcia s s, 241 sid g3AAIEIRA Uidliall S
WRAR sl HIZ2 Ais— 20 dig) ARIlall Uidig AXR AsIBo2ofl B2t Y S
8 ol d AR §21A1€lof] A ] 2341 B § ARIU] 241 AR AS1Go2 Yo F HIA Adll &l
d slajedi ARIMla ¥ H1d 2A1udl doll old oiorR dull 2cl 241 AR AUR SAIHI 2H1dg

ad. 21 s13 $2A1E] agell ¥ A% Y A B d A% A HRARI Y191 GRidl sdH4 §3

H¥Ot ARl YA 8. 41 SIA HRAIRI Yidl gRlol]l sad 52 &l su A dl .

AA AR Y141 A=AlB[61aHoll SEH §a NA d) ..

The contents of documents may be proved either by primary or by secondary

evidence.

SHH : 52

Primary evidence :

Primary evidence means the documents itself produced for the inspection of
the court.

Explanation 1 : Where a document is executed in several parts, each part is
primary evidence of the document.

Where a document is executed in counterpart, each counterpart being
executed by one or some of the parties only, each couterpart is primary

evidence as against the parties executing it.
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Explanation 2 : Where a humber of documents are all made by one uniform
process, as in the case of printing, lithography or photography, each is
primary evidence of the contents of the rest; but, where they are all copies of
a common original, they are not primary evidence of the contents of the
original.

lHlustration

A. person is shown to have been in possession of a number of placards, all
printed at one time from one original. Any one of the placards is primary evidence of
the contents of any other, but no one of them is primary evidence of the contents of

the original.

S0H 1S3

Secondary evidence

Secondary evidence means and includes -

1. certified copies given under the provision hereinafter contained;
2. copies made from the original by mechanical processes which in themselves

ensure the accuracy of the copy and copies compared with such copies;

3. copies made from or compared with the original;
4, counterparts of documents as against the parties who did not execute them;
5. oral accounts of the contents of a document given by some person who has

himself seen it.

lllustrations
a. A photograph of an original is secondary evidence of its contents, though the

two have not been compared, if it is proved that the thing photographed was the

original.

b. A copy compared with a copy of a letter made by a copying machine is
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secondary evidence of the contents of the letter,if it is shown that the copy made by

the copying machine was made from the original.

C. A copy transcribed from a copy, but afterwards compared with the original is
secondary evidence; but the copy not so compared is not secondary evidence of the
original, although the copy from which it was transcribed was compared with the

original.

d. Neither an oral account of a copy compared with the original, nor an oral
account of a photograph or machine copy of the original, is secondary evidence of

the original.

SHH ! 5¥F

Proof of documents by primary evidence.

Documents must be proved by primary evidence except in the cases hereinafter

mentioned.

SHH : SU

Cases in which secondary evidence relation to documents may be given :

Secondary evidence may be given of the existence, condition or contents of a

documents in the following cases ..

a. when the original is shown or appears to be in the possession or power.
of the person against whom the document is sought to be proved, or
of any person out of reach of or not subject to, the process of the court, or
of any person legally bound to prodece it,
and when, after the notice mentioned in section 66, such person does not
produce it ;
b. when the existence, condition or contents of the original have been proved to
be admitted in writing by the person against whom it is proved or by his

representative in interest;
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c. when the original has been destroyed or lost or when the party offering
evidence of its contents cannot, for any other reason not arising fom his own dafault

or neglect, produce it in reasonable time.;

d. when the original is of such a nature as not to be easily moveable ;
e. when the original is a public document within the meaning of section 74;
f. When the original is a document of which a certified copy is permitted by this

Act or by any other law in force in India, to be given in evidence
g. when the originals consist of humerous accounts or other documents which
cannot conveniently be examined in court and the fact to be proved is the general

result of the whole collection.

Al s1A sAAUIEl A8l ¥ Bis—0 dig) 6121 ofldel]l B2t % s3d & d ofld
A dl dHi 241 Y¥ololl SIF HId ARl Hol &l ddl S1ef Y191 s3lu1eul 2% 53]
A5d o], i1 s1A g3UIElS]l Rl U A G.d. A B d FNA dl A did w3
8 5 Aud sudlai sl Hid (SEloye: uRiell ulElRA 1A deil Hlisd of. fIRRud ciorR
GdIggIdi A419d 8.

HIA dAUIR AH AlHIoAd : [Giadi Hisd of. AIRRUA of. cduididi 2419 8. g
20891 ¥I1g g 5 ARIUlall s8Il AR1ud dl. oife ULl HISA of. VIR 8. A did U]
8 5 vRIlail s8] [Cidi A1Fud of. AuiRd aif8. d Hal oIl SRAUIE § AdieatiHIHi
¥2119d afle. A did Wil & 5 HIR ol ARl 92X AHIfUis 2d] aiss] 3dl. d u
HIVI (Gid] clatdl ol@fl. A did U3l o] § H1Z] 2419 HIGiS R o1sS] UAA. AIBES YEd
¥21Ad 8 5 HIRI 2ol ARIY] YR HI[GiS RAIHI o119 Vial Ao olloid oiss] &Adi. HIF]
sUofldi A41d] SIS 202 aiss] sa1 H13 S1 UdIai2l] Adiol] %32 o1efl.

& 211 suoflall (g116{] ATuSIA A1 1A, sudll Yol %330 5204, A%, A
21222, 2215 %1222 AUUIHI A1 8. AAHRI A ol [sdlu?] udwl 8. xg [Sdlu?]
Adel alg ol AR sudllai AN 53y 219a1 & dai ailds vl RgR 241
Aa 3sisla &Ry 8. A did vl 8 5§ AHeR ARZHi 21udl A19aiRed] g2 &l 8.
AlH1Iodd @ R0l Adidi 2419 8, (SAld?] sl duid AHHR i s8ye] (Gid si1gulAi

A1 8. AAHi A sl slayeigs siadidi 241 8 u3g Alesdll Hidiell yxol g sl sl
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2Ad, gudlse 2a Brdlse sizdii 241d 8. 89 5§ g § €25 [61d GUR AIR]¥aid,
gudlse 5 Biudlse duig %33 ol AHAHR [Gid 2dlHi ol & ol dai [Ue2 sladi
ugdl Rxeld, gidlse § Bivdlse aHudl i3 AsiBoeoe d Ridse sdl doll BWR
ouR 8. A did Uil oel § GWRIsa A¥1oNHI 1R sucllai [Gicflar 243 YfaisiR ofell.
HIBES Yl ¥L11A 8 5 A8IBoeoea dd]l AWRIal Y% $d1ofl UdIei2f] 2A41U] iefl.co esi
[S2A11 2120 & gudlse [Uoe duiiy 8. WRg SURS RAYS] 28l ¥4l Ul 8. AHR i
AogaiRe s01R @lsd Hidddl (Sdla?] sl aiefl. [sclad]l saUl HIZ i@l ([SuidAee
S HIRIRA] AUIHI 2419 8. A did w3l 8 § Fal [sclud] Ui 2419 dofl A48l Adixi
A1 8. A el VHRIISISHI B8 & A A(B [Giddi Adidi 2419 8.

AHRIIA Hiddll [sclla?] «1d 2Hidlal el el 28Ul A31R1 edRI AHof| A5
HISAUIHT 21D, AHR Al 2SR sldoll sl uel oefl. AHioAud: Hiddll (Sclla?]
S2eH? ¥LIHAA AallA SAIHI A1 8. A did vl oefl § A1HI0Y A i (sdld?]
3o} A0l ([SHAHT FRIIGdIHT 419 8. A did U] oiefl 5 GWRIsd AXINHI HIdd
[Sclla?] sui s3] & A 1R R 38S Wl 2419, A did Ul 8 § (Gidoll A4RiiH o]
%Y1 [Sclla?] &loll SIF 28R Y11 &ldl oi&ll. [Giaai el sl 1A, 2 did v
& 5 deldHdeR A1 AHIRA Sdl dal Adll sl [Gd %Y A ol AIBE
20281 %119 8 5 222Hc2H [Gid of.all Geau sRAA] &ld] o€, ™

A1H FARUIElA G.d. AgA dl 241 S1Hall SARAUIE] Uld As Ul.d]. sudfl Acd 8.
dHoll G.d.Hi A1 A did S04d S & 5 A=l ddofl sudflai axIH usiRall (gu10f] Alus|
AU 8. suofl %33 Yol $RAGYS, A%BR, ACA 1., 2215 1. AW & dHYy Jodlgy 1.
YRl RAVYIHIE A1 & Al F HId dAT AAIRI S d o] ¥ RUfSdal HIA AHAIUdIH]
A1A daofl oflaai A48l Adig uel sAUIE] G.d. ERJylol SOd S2 B, A1 s1A ARIUlol
A1) 2U(1gls iU & § 1 S1Hall $AIEIA A UIA 819 of &1dI ©cll dHall oflHall il2l
ofldl lallAd & ol d HIZ AN VI AHEIAAHI dHall YRIAIHT A dIl. 9—-3—20U ]
dl. 29—3—20Udll A% AHEIFIES] 52cl 2-Jd d Glicidofl 2R Elsle Ais—ae diail 2%
A O dHY Ais—20 &l sA Helogl ARA1EHI A ASIR—/AI d Gicidlell YAd] 2%y S 8.

AR AR Uld Uldioll YRIdIH1 su1EURI0l ST IS] ULl 3oié $dl Yudl 241U dl
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SARUIE] g Yrdlall ol v 8. 241 s1d ARIlell Ad] 20=015]s o219 & § AHis—q0
gl ¥ 26fl91 A% AUR A & d Yool SIT HId Al SiHall ARl HAd el dl
SISl we@s 52 &dl 5 A=l uld Uidliell 21814 ul.dl. sudll & ial doil i
qelR [aA10f] Ausie] Hislal sudfl Ase ot sRIYIE] $2 8 dl d dHIH 38S %Y 5o
531€lof] 527 &l AH ©ai FAERA 241 513 A SIS YR ARIURA RiSI A &9l 8di
AHis—0 dia wflar ofldl d&i ddl Hid RIS HRUI clcidell Yid] 29 §3] 4RIl
Qislof [eindel s3d aiell. ¥efl s3l21€l UId 55 &slsdl S18 AH21 Quiddl &ldlg) GURISd
AT YO Hiolg B. YR A1 SIA AR Uldlall YAUIHI UId 241 A% J0ioll SIE HId
dldd oiefl § ddl s Hid d211Ad o1®fl I 1€l Wid Uidioll Yl 2A1dlal 241R1Ulof] 241
G10iclo] Visel §3] QIS U1 &ld. U d Glicid dA1A sig siRid1e] A o1ef] 240l §3141€]o]
Uldlofl $2% & 5 1121 Uldliofl $A YRAR 541 H12 dofl WA sigwafdis e2d1d¥ Y19l
gld dl d 2% 3 dol YRR Sl A1, 2ial %1 d Y141 of &I} dl ugl dA1RA &Rl
WRIYI AlB(GIRAH sdH §3 H¥o! MRl Yrd] % Al ANgA. Al s1d 312u1€] gl
¥ YA %Y $3¢ 8 d B2l olSA & Aol d AR 162 §NAUIE] AWoRA%ofl UlSUIHI Sl2
2R Guefl 2ARIlg] uiig AR Sl &1 2Hal A daofl £ uiRv 8601 &g &l1) dY iR
WRidigRlel sad su-ofl yxoiq sl AlglSe s3lu1El dsell 2 s3d olell ¥l 241
€2a1A% YAR Y A5d ol &sicioll SAUIEIRA Uidlall $A YRAUR Sl HI2 AHId] SIE
YRIJ] Y S &l dg 28S Al Yelg A1dg oiefl. duy slu1euiol dgai Ad A
8 5 Ais—0 dia R ofldHi AR Asoldx¥Aoe s3I AHUd 8. WRg AHId] SIE
Aseiidydoe s3d &l d olisidell sl Yadl sluieual 2y s3A AsSd o]
AR ARIUIofl A1 U Adl dsA2 81U § digAd Hid Hol of®f] dl $3121€] U] A sUal]
& dal Uldioll Y141 A1 dlal d &slsd YRaR sl AefA WRg &ldall 2Ais—0 il ]o)
ofld As1Boe & d Yxoioll SIg Hid ARG U &Y Ag sUIEUR YAUR 3] ASH
o1®f] ¥efl s2RuIEloll 241 85lSA ULl Hioll 2SI A ofe].

A S1A ARIUlall AT ULl GiAIY B 5 41 SIoll ARIU]all $31241€] IR ¥ 2f152013)2]
U2 As Usd &dl dofl €U S 8. A1 S1A SARUIElA] Gt aurRd ARIVIuG sl

AH1Ad O S AHi AR 2ure ¥R1HAd 8 § ' AHRIloll g1l algl AS) HIZ WA 8", A
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siA sARUERA ddoll Gaz duRi eylal AR sl Al Ul UAlgls udd
8 5 AR 418 5 Aol sl 219 AR SIY 2idoa Ao aell, ARIld § sUR
Asoflaloll &3 2AAd! ofefl. 241 SIA ARIY] dsell Uldioll GiRAIUHI DS olIE]RA 9 SAUIAI
A1Ad 8. Ais—1 410l o1&l KA dl d oldl2AHi sidall sRAIEIRA 2A41RAU], 241R1]al
Mdr a&r ARIlefl Hidl 2013 As Fedloll As allZlA AU dofl 2111l s8] ¥dio
ANE 8. A ollZlAoll YU FgA dl dAi uel sAAERA A % L11Ad 8 5§ ddHal 4|
sidoll ARl wRdell 31, 91,e3,us5/ clisl oflsA & 2ia dofl (B0t SIA dY
%119 & W I s1A AR asell ARUR Gde duRiHi Ul GWRIsd Rl
§201%oll al16id Yodi a1 daofl A18 SIg IR of Bldig] ¥LI1T & U 41 SIA AR
sl ¥ oiUId AdIHI A19d 8 d Xdl &ldall STRUIERA A1 S1Hall ARI]ell el ¥all,
HIdI— AUl A1 241 ¥ ALl Glicidofl SI¥ER] STRUIE 5.5 of. 939/025 EIVIA S 8 X
SARUIE 241 5181 Uosol 8. 1 SNUIE] Ul olIHER S1E AH21 S¢S SISl QUIddl &ldig]
dHell YR141 E23Alot RIS 1D 8. AR 20l s3I 9 dansly deR LAdig
[CloldsA3] 8. i1 s1d Y &AA  Ais—¢ dI] A1RIE] deR %dl SIEAR A &Idal
314111 ARI] [Azees s3RUIE HYloll dSAT] UUER ol d VS AU dsAI] s ed
adl alddll s3luIE evid sl 8. 21 s1A ARIA A oA dldd 8 5 Al ¥ Hid
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(9).. Al SIA olIHER 2ARId &IESIEe] 2018 LawSuit (Guj) 130, Prakashkumar

Girdharlal Thakkar V/s State of Gujarat ofl YSIEIHI AY &AAd O §,

[2] The court relying on the decision of the Apex Court in the
case of M/s. Kumar Exports V. M/s Sharma Carpets, 2009 AIR(SC)
1518, noticed that once there is no proof of the amount lent,
reasonable and legally enforceable debt does not get proved.
Moreover, a legal presumption under sections 118 and 139 available
under the N.l.Act have been duly rebutted by the respondent
accused. Accordingly, it had held that the Court may not depend on
mere filing of an application under section 138 of the N.l.Act and
invoked presumption under section 139 of the N.l.Act as that may

lead to injustice or mistaken conviction.

Al SIA olIHER dRId &l1g518e 2012 LawSuit(Guj) 1851, Geetben

Rajeshbhai Chanawala V/s Manharlal Amratlal Shroffa Partnership il ?ASIEIa-Ii
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Ag &219d 8 3,

[11] It is settled proposition that when an accused has to rebut the
presumption under section 139 of the Act, the standard of proof for
doing so is that of "preponderance of probabilities". Therefore, if the
accused is able to raise a probable defence, which creates doubt
about the existence of a legally recoverable debt or liability, the
prosecution can fail. It is not necessary that in order to rebut the
presumption, accused is required to step into witness box or lead
evidence. The accused can rely upon on the materials submitted by
the complainant in order to raise such defence. It is settled
proposition that presumption raised in favour of holder of a cueque
does not extend to the extent that the cheque issued for discharge of
any debt or liability, which is required to be proved by the
complainant. If the accused is able to rebut the presumption and
able to raise a probable defence that there was no existence of
legally recoverable debt or liability and the cueque was not given
towards discharge of such cheque or liability, the burden shifts on
the complainant to prove that cheque was given towards discharge
of legally recoverable debt or liability. In the present case, as
observed earlier, except bare words, there is no convincing and
cogent evidence to indicate that the amount of L 4 lacs in cash was
advanced to the accused. The complainant in her cross examination,
admitted that she used to take cheques from the accused in the
name of other persons. Therefore, a possibility of misuse of cheque
cannot be ruled out. The cross examination of prosecution witnesses
raises serious doubts about the fact of advance of the amount to the
accused. The accused was able to raise a probable defence that
there was no existence of legally recoverable debt. The complainant
failed to discharge the burden shifted on him. Therefore, the trial

Court was justified in acquitting the accused.

Al SIA ollHER HMH Sléell 2016 LawSuit (SC) 891, Sampelly

Satyanarayana Rao V/s Indian Renewable Energy Development Agency
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Limited ofl YSIEIHi A 5yAdd & S,

[18] In Rangappa Versus Sri Mohan, 2010 11 SCC 441 this court
held that once issuance of a cheque and signature thereon are
admitted, presumption of a leggally enforceable debt in favour of the
holder of the cueque arises. it is for the accused to rebut the said
presumption, though accused need not adduce his own evidence
and can rely upon the material submitted by the complainant.
However, mere statement of the accused may not be sufficient to
rebut the said presumption. A post dated cheque is a well recognized
mode of payment Goaplast (P) Ltd. Versus Chico Ursula D Souza
2003 3 SCC 232.

dHy 241 s1A ARIIU a8l 2% &Jda 2008 LawSuit(SC) 1846, Kumar

Exports V/s Sharma Carpets ofl YSIEIHI A &AAd O §,

[12] The defence of the appellant was that he had agreed to
purchase woolen carpets from the respondent and had issued the
cueques by way of advance and that the respondent did not supply
the carpets. It is the specific case of the respondent that he had sold
woolen carpets to the appellant on 6.8.1994 and in discharge of the
said liability the appellant had issued two cheques, which were
ultimately dishonoured. In support of his case the respondent
produced the carbon copy of the bill. A perusal of the bill makes it
evident that there is no endorsement made by the respondent
accepting the correctness of the contents of the bill. The bill is
neither signed by the appellant. On the contrary, the appellant
examined one official from the sales Tax Department, who positively
asserted before the Court that the respondent had filed sales tax
return for the Assessment Year 1994-95 dicating that no sale of
woolen carpets had taken place during the said assessment Year
and, therefore, sales tax was not paid. The said witness also
produced the affidavit sworn by the respondent indicating that during
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the year 1994-95 there was no sale of woolen carpets by the
respondent. Though the complainant was given sufficient opportunity
to cross-examine the said witness, nothing could be elicited during
his cross-examination so as to create doubt about his assertion that
no transaction of sale of woolen carpets was effected by the
respondent during the year 1994-95. Once the testimony of the
official of the Sales Tax Department is accepted, it becomes evident
that no transaction of sale of woolen carpets had taken place
between the respondent and the appellant, as alleged by the
respondent. When sale of woolen carpets had not taken place, there
was no existing debt in discharge of which, the appellant was
expected to issue cheques to the respondent. Thus the accused has
discharged the onus of proving that the cheques were not received
by the holder for discharge of a debt or liability. Under the
circumstances the defence of the appellant that blank cheques were
obtained by the respondent as advance payment also becomes
probable and the onus of burden would shift on the complainant. The
complainant did not produce any books of account or stock register
maintained by him in the course of his regular business or any
acknowledgement for delivery of goods, to establish that as a matter
of fact wooled carpets were sold by him to the appellant on August 6,
1994 for a sum of Rs. 1,90,348.39. Having regard to the materials on
record, this Court is of the opinion that the respondent failed to
establish his case under Section 138 of the Act as required by law
and, therefore, the impugned judgement of the High Court is liable to

be set aside.

AHIH GURISA dHIH YSIERA Fdl AHRIUIRA Uld s2lu1El wAe] sig Hid vidled
glJ dl s2lu1El A 2i3ail ofldl Aol dof 2215 222 (A3 2% 53 2ARIlell YRIdIg] Visal
53] ISl &ld. u3g SARUIE] sl 2ARIlall 24191 YRI9Ig) Visal Sl SIef Yrid] 2% 53]
A5d aiefl. ¥ sluIElA ARl digARd As s3AUIENA s SIYE/0I ALIT ASU
ANE &l dY YRUR SAIHI F21u1EU2 GURISA dHIH UdTal AHIGR (013801 21Jd &ldlgf

HIZ olH UL HiolY 8,
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(R0).. AIH,&IA0l 1A His—2 &l 2% As ARIVIA FFuIElA SIS EAI § YUIHER]
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A Hyotofl &slsdl 2Hed 5 AR edRl AMULIHT A1 AHiS—22 dI0] VS
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¥R IR HY,

7. In light of these extracts, we are in agreement with the
respondent-claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in Krishna
Janardhan Bhat (supra) may not be correct. However, this does not
in any way cast doubt on the correctness of the decision in that case
since it was based on the specific facts and circumstances therein.
As noted in the citations, this is of course in the nature of a
rebuttable presumption and it is open to the accused to raise a
defence wherein the existence of a legally enforceable debt or
liability can be contested. However, there can be no doubt that there
IS an initial presumption which favours the complainant. Section 139
of the Act is an example of a reverse onus clause that has been
included in furtherance of the legislative objective of improving the
credibility of negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the dishonour of
cheques, the rebuttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation. However, it must
be remembered that the offence made punishable by Section 138
can be better described as a regulatory offence since the bouncing
of a cheque is largely in the nature of a civil wrong whose impact is

usually confined to the private parties involved in commercial
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transactions. In such a scenario, the test of proportionality should
guide the construction and interpretation of reverse onus clauses
and the accused/defendant cannot be expected to discharge an
unduly high standard or proof. In the absence of compelling
justifications, reverse onus clauses usually impose an evidentiary
burden and not a persuasive burden. Keeping this in view, it is a
settled position that when an accused has to rebut the presumption
under Section 139, the standard of proof for doing so is that of
‘preponderance of probabilities’. Therefore, if the accused is able to
raise a probable defence which creates doubts about the existence
of a legally enforceable debt or liability, the prosecution can fail. As
clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a defence and it
is conceivable that in some cases the accused may not need to
adduce evidence of his/her own.

Coming back to the facts in the present case, we are in agreement
with the High Court’s view that the accused did not raise a probable
defence. As noted earlier, the defence of the loss of a blank cheque
was taken up belatedly and the accused had mentioned a different
date in the ‘stop payment’ instructions to his bank. Furthermore, the
instructions to ‘stop payment’ had not even mentioned that the
cheque had been lost. A perusal of the trial record also shows that
the accused appeared to be aware of the fact that the cheque was
with the complainant. Furthermore, the very fact that the accused
had failed to reply to the statutory notice under Section 138 of the
Act leads to the inference that there was merit in the complainant’s
version. Apart from not raising a probable defence, the appellant-
accused was not able to contest the existence of a legally
enforceable debt or liability. The fact that the accused had made
regular payments to the complainant in relation to the construction of
his house does not preclude the possibility of the complainant
having spent his own money for the same purpose. As per the
record of the case, there was a slight discrepancy in the
complainant’s version, in so far as it was not clear whether the

accused had asked for a hand loan to meet the construction-related
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expenses or whether the complainant had incurred the said
expenditure over a period of time. Either way, the complaint
discloses the prima facie existence of a legally enforceable debt or
liability since the complainant has maintained that his money was
used for the construction-expenses. Since the accused did admit
that the signature on the cheque was his, the statutory presumption
comes into play and the same has not been rebutted even with

regard to the materials submitted by the complainant.
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