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Section :- 202 Power to arrest without warrant.

(1) A _police officer in uniform may arrest without warrant any person who in his

presence commits an offence punishable under section 184 or section 185 or section 197.

Provided that any person so arrested in connection with an offence punishable under
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section 185 shall, within two hours of his arrest, be subjected to a medical examination
referred to in sections 203 and 204 by a registered medical practitioner failing which he

shall be released from custody.

[(2) A _police officer in uniform may arrest without warrant any person, who has

committed an offence under this Act, if such person refuses to give his name and

address].

(3) A police officer arresting without warrant the driver of a motor vehicle
shall if the circumstances so require take or cause to be taken any steps he

may consider proper for the temporary disposal of the vehicle.

(3)412 celsd viseoll saH—202 Hi UIIH 241520 diroe UoR €USS sdlof] 2Acdll
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In the case of Mehaboob Koya Moideen v. The State, 2011 CRI. I.. J. 2795, Hon’ble Kerala High
Court has clearly observed in Para 6, 7,8 & 9 that, “...Secs.202 and 203 of the Act do not give

uncontrolled power to the police officer to arrest a person who has committed offences punishable

under Secs.184, 185 or 197 of the Act. Under Sec.202, the power to arrest without warrant is
available only if the offence is committed in the presence of the police officer (and not otherwise).
Under the proviso to Sec.202, the person arrested in connection with an offence under Sec.185 of
the Act shall, within two hours be subjected to a medical examination referred in Secs.203 and 204
of the Act by a registered medical practitioner "failing which he shall be released from
custody".Under sub-sec.(2) of Sec.202 a police officer could arrest without warrant any person
who has committed an offence under the Act only "if such person refuses to give his name and
address". Under Sec.203(3) of the Act arrest without warrant is permitted only if the breath test

indicates the presence of alcohol in that person's blood and except when such person is at a hospital
as an indoor patient. In Public Prosecutor v. A.V Ramiah (1958 Cri LJ 737) a Division Bench of the

Madras High Court, dealing with the offence under Sec.12 of the Madras Gaming Act held that the

offence is not cognizable in character as the said Act did not confer unrestricted power of arrest
without a warrant in a police officer, but only a limited power to arrest if the offence is committed
in his view. A similar view was taken by the Calcutta High Court in State of West Bengal v.

Joginder Mallic (1979 Cri I.J 539) regarding offence under Sec.33A of Calcutta Suburban Police
Act (2 of 1866). The limited power to arrest without warrant a person who in the presence of a
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police officer in uniform commits an offence under Secs.184, 185 or 197 of the Act or a person
who has committed an offence under the Act but refuses to give his name and address or a person
who on a breath test is found to have alcohol in his blood is conferred on the police officer since it
is ridiculous to think that in such contingencies the police officer should rush to the Magistrate and
obtain a warrant for the arrest of such person. But after the exercise of power for such arrest and
causing medical examination etc., of the person arrested, he has to proceed as in the case of a non-

cognizable offence. The limited power for arrest does not make the offences under Secs.184 and

185 of the Act cognizable in character so far as the Act does not declare so and so far as the
maximum imprisonment that could be awarded for the said offences continues to be less than three
years as mentioned in category 3 of Part II of the First Schedule of the Code....”

Para 7 “...Section 42 of the Code also empowers a police officer in certain circumstances to arrest

a person accused of commission of a non-cognizable offence. Under the said provision, when any
person who, in the presence of a police officer, has committed or has been accused of committing a
non-cognizable offence refuses, on demand of such officer to give his name and residence or gives
a name or residence which such officer has reason to believe to be false, he may be arrested by
such officer "in order that his name or residence may be ascertained". Sub-sec.(2) of Sec.42 says
that when the true name and residence of such person have been ascertained, he shall be released
on his executing a bond with or without sureties, to appear before a Magistrate if so required.
Sec.42 of the Code also makes it clear that the power to arrest without warrant a person accused of
commission of non-cognizable offence is for certain purposes and in certain contingencies.The
police officer arresting such person is bound to release him under Sec.436(1) of the Code if he is
prepared to give bail. Thus, notwithstanding that Sec.42 of the Code or Secs.202 and 203 of the Act
empowers a police officer in the circumstances stated therein to arrest without warrant any person
who has committed the offences mentioned therein and in the circumstances stated in Secs.202 and
203 of the Act, such offences continue to be non-cognizable in character. So viewed, offences
punishable under Secs.184 and 185 of the Act are to be held as non-cognizable in character.”

Para 8 “...whether the Magistrate could take cognizance of offences punishable under Secs.184
and 185 of the Act on a police report following an investigation conducted in violation of
Sec.155(2) of the Code ? Sub-sec.(1) of Sec.155 of the Code deals with information regarding
commission of a non-cognizable offence given to an officer-in-charge of a police station. Sub-sec.
(2) says that no police officer shall investigate a non-cognizable case without the order of a
Magistrate having power to try or commit for trial such case. An investigation conducted in
violation of the said provision stamps such investigation with illegality (Rishbud and Anr. v. State
of Delhi (AIR 1955 SC 196) and Kunhumuhammed v. State of Kerala (1981 KLT 50). In the
present case, the police officer notwithstanding that offences under Secs.184 and 185 of the Act are
non-cognizable in character has proceeded to register a case as if the said offences are cognizable
in character. Recording of first information relating to a cognizable offence is regulated by Sec.154

of the Code. The expression 'First Information Report' must be understood to mean an information
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recorded under Sec.154 of the Code and the condition which is a sine qua non for recording First
Information is that the information received must relate to the commission of a cognizable
offence.In the present case the report of the police officer only disclosed a non-cognizable offence
and hence a First Information Report could not have been registered under Sec.154 of the Code.
Instead, after recording substance of the non-cognizable offence in the book maintained in the
police station for the purpose, the police officer should have submitted a report to the Magistrate
having power to try the case and obtained an order for investigation of the case.On receiving such
order, such police officer could by virtue of sub-sec.(3) of Sec.155 of the Code exercise the same
powers in respect of investigation (except the power to arrest without warrant) as an officer-in-
charge of a police station may exercise in a cognizable case. Thereon he could register a First
Information Report under Sec.154 of the Code and investigate the case as in a case involving
cognizable offence and submit a final report under Sec.173(2) of the Code in respect of the non-
cognizable offences. Thus, the police officer in this case could have registered a First Information
Report and investigated the case relating to the offences punishable under Secs.184 and/or 185 of

the Act only with the order of a Magistrate having power to try the case. Since no such order is

obtained, registering of the First Information Report, conducting the investigation, filing of charge-
sheet and taking cognizance by the learned Magistrate (of offences under Secs.184 and 185 of the
Act) are illegal.

Para 9. “...what procedure the Magistrate has to follow when a charge-sheet is submitted alleging
commission of offences punishable under Secs.184 and/or 185 of the Act after an investigation is
conducted in violation of Sec.155(2) of the Code. Useful reference can be made to the decision of
this Court in Kunhumuhammed v. State of Kerala, (1981 Cri LJ 356 (Ker).(supra). There, an
analysis of the provision of the old Code and new Code as regards investigation into non-
cognizable offence without permission of the Magistrate who is empowered to try or commit for
trial the case and its consequence is elaborately discussed with reference to various decisions on the
point. Learned Judge observed that only minor changes are introduced in the new Code. A report
submitted by a police officer under Sec.173(2) of the Code cannot always be treated as a
'complaint' as defined under Sec. 2(d) of the new Code. The change is that so far as the new Code
is concerned an explanation has been added to Sec.2(d) that a report made by a police officer in a
case which discloses after investigation commission a of non-cognizable offence shall be deemed
to be a 'complaint' and the police officer who submitted such report shall be deemed to be the
complainant. Learned Judge held that the explanation (to Sec.2(d) of the Code) takes within its
scope only cases where at the beginning of the investigation of which commission of a cognizable
offence is alleged or disclosed or, where it is doubtful whether it relates to commission of a
cognizable or non-cognizable offence and investigation disclosed commission of only a non-
cognizable offence. Then, in view of the explanation to Sec.2(d) of the Code the report of the
police officer could be deemed to be a 'complaint' and the police officer who submitted the report

could be deemed to be a 'complainant'. But the said explanation has no application to a case where
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a non-cognizable offence alone is alleged or disclosed even at the commencement of the

»

investigation....” and held that, In the present case the police officer has registered the First
Information Report and started investigation with the knowledge that only non-cognizable offences
are disclosed. Hence, the charge-sheet submitted by the police, could not be treated as a 'complaint'

as defined under Sec.2(d) of the Code.

Than Hon’ble Court has very clearly observed that, Cognizance taken by the learned
Magistrate of offences punishable under Secs.184 and 185 of the Code on a charge sheet

submitted by the police officer after an investigation in violation of Sec.155(2) of the Code is

illegal and for reasons I have stated, the said charge sheet cannot also be deemed to be a complaint
as defined under Sec.2(d) of the Code. Cognizance taken being illegal is liable to be quashed.”
same view has been taken by Hon’ble Bombay High Court in the case of Sandeep Indravadan

Sagar v. State of Maharashtra and Ors 2013 CrL.J1147.

m=) In the case of Sagimon alias Prakash v. State of Kerala , 2014 CrLJ 4657. Wherein Hon’ble
Kerala Court has observed that, Of course, it is true that Section 202 of the Motor Vehicles Act
provides that a police officer in uniform may arrest without warrant, any person who in his
presence commits an offence punishable under Section 184 or Section 185 or Section 197 of the
Motor Vehicles Act. This does not mean that the offence is made cognizable. This is only a special

power given to arrest, but the offence as such is not made cognizable. When the offence is not
cognizable, the police officer is not empowered to register FIR under Section 154 of Cr.P.C. He

will have to follow the procedure prescribed under Section 155 of Cr.P.C. Section 155 (2) Cr.P.C.
contains a prohibition that no police officer shall investigate a non-cognizable case without an
order of the Magistrate having power to try such case or commit the case for trial. But here no such
permission or order was obtained by the Sub- Inspector of Police before registering FIR or before

proceeding for investigation. Therefore, the whole prosecution in this case is unauthorised and

illegal. Without complying with the necessary procedure prescribed under Section 155(2) of Cr.P.C,
the Sub-Inspector of Police straight away registered FIR in this case. Without obtaining permission
or orders he conducted investigation and submitted final report, as is done in a case of cognizable
offence. No doubt the whole procedure is illegal.The conviction and sentence under Section 185 of
the M. V. Act will stand set aside. The bail bond executed by him will stand discharged.

m===) In the case of Porinchu.T.K vs The State Of Kerala Crl.Mc.No. 1082 of 2011 decided on 8
April, 2011, Wherein Hon’ble Court has observed that, Under Secs.184 and 185 of the Act (non-
cognizable in character) were committed in which case he could have registered the case,
investigated and submited a final report only on getting permission from the Magistrate having
jurisdiction to try the case as provided under Sec.155(2) of the Code.Since that provision has not
been complied, registration of the case, investigation and submission of final report are not legal. It

follows that cognizance taken by the Magistrate on the said final report is also illegal.
m=) In the case of Rani Shashank Doshi v. State of Maha-rashtra and others (Division Bench)
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(2014) 1 Bomcr(Cri) 339, Wherein Hon’ble Court has observed that, “......In any event, the offence
cannot be said to be cognizable only because a power is conferred to arrest any person committing
such offence, without warrant. It is apparent that a person arrested in connection with an offence
punishable under Section 185 of the M.V. Act has to be subjected to a medical examination referred
to in Sections 203 and 204 by a registered medical practitioner. The Breath Test has to be carried
out so as to ascertain whether there was presence of alcohol in his body or a person was under the
influence of a drug. Therefore, this is not an absolute power to arrest without warrant, but subject to
the conditions specified in law and there are inbuilt safeguards and protection so that a person is
not deprived of his life and liberty. In these circumstances merely because the power to arrest
without warrant is conferred in a police officer in uniform does not mean that the offence is
cognizable and finally held An offence punishable under Section 185 of the M.V. Act is not
cognizable.Moreover, In the case of Public Prosecutor v. A.V. Ramiah (1958 Cri. M.C.No. 702 of
2011), the State of West Bengal v. Joginder Mallic (1979 Cri LJ 539),Narain Singh V. The State
1986(1) (Crimes)535, wherein Hon’ble Court has held that, “... a limited power to arrest without a
warrant given to a police officer in uniform did not make the offences punishable under Sections

184 and 185 of the M. V. Act, cognizable and held that, the offence punishable u/S. 185 of the M. V.
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