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;NZ SFD[ VF SFD[ D]/ OZLIFN ;G[ Z_!_ DF\ NFB, SZJFDF\ VFJ[, CTL tIFZAFN T[ .gSJFIZL AFN
T[GM OMHNFZL S[; G\AZ Z_!_ DF\ 5F0JFDF\ VFJ[, VG[ VF SFDGF VFZM5L G[ ;Dg; SZJFDF\ VFJ[,
5Z\T] VF SFD[ VFZM5L OZLIFNDF\ H6FJ[, ;ZGFD[ D/L VFJ[, GYL tIFZAFN DFZF 5]ZMUFDL l5|;F.0LU
VMO;Z  zL  V[  ;NZC]\  S[;  S|LDLG, D[gI]V, GF  5[ZF  v  Z!! s!f D]HA 0MZD[g8  OF., 5Z  D]S[,
VG[ tIFZAFN 56 ;Dg; qJMZ\8 SZJFDF\ VFJ[, K[ T[D KTF\ VF SFD[ VFZM5L S[ OZLIFNL D/L VFJ[,
GYL tIFZAFN TFP!)q_(qZ_Z! YL 0MZD[g8 5Z YL Z[uI],Z OF.,[ ,[JFDF\ VFJ[, VG[ OZL YL VFZM5L
VG[ OZLIFNL G[ ;Dg; SZJFDF\  VFJ[, T[D KTF\  VF SFD[ SM. CFHZ C[, GYL tIFZAFN 56 JFZ\JFZ
;Dg; JMZ\8 SZJFDF\ VFJ[, K[ T[D KTF\ 56 VF SFD[ VFZM5L D/L VFJ[, GYL  VG[ tIFZAFN 56
JBTM JBT VF SFDGF OZLIFNLqVFZM5L  G[ ;Dg; SZJFDF\ VFJ[, K[ T[D KTF\ VF SFDGF VFZM5L D/L
VFJ[, GYL tIFZAFN ;NZ SFD[ OZLIFNL G[ VF SFDGF VFZM5L G\] ;FR] ;ZGFD]\ ZH] SZJF DF8[ OZLIFNL
TZO[ SM. CFHZ ZC[T] G CM.  Manojbhai Jasmatbhai Ramoliya VS State of Gujarat, 30 Jan
2020,2020 0 Supreme(Guj) 253;Apex Court reported in AIR 1998 SC 596 dealing in case of
AssociatedCement Co. Ltd. Vs. Keshavanand wherein scope and purpose of insertion ofSection
256 in the Code is discussed, which reads as under:―17. What was the purpose of including a
provision like S. 247 in the Code(or S.256 in the new Code). It affords some deterrence against
dilatorytactics onthe part of a complainant who set the law in motion through hiscomplaint. An
accused who is per force to attend the Court on all postingdays can be put much harassment by a
complainant if he does not turn upto the Court on occasions when his presence is necessary. The
Section,therefore, affordsa protection to an accused against such tactics of thecomplainant. But that
does not mean if the complainant is absent, Courthas a duty to acquit the accused in invitum.18.
Reading the Section in its entirety would reveal that two constraints areimposed on the Court for
exercising the power under the Section. First is, ifthe Court thinks that in a situation it is proper to
adjourn  the  hearing  thenthe  Magistrate  shall  not  acquit  the  accused.  Second  is,  when  the
Magistrateconsiders that personal attendance of the complainant is not necessary onthat day the
Magistrate has the power to dispense with his attendance andproceed with the case. When the Court
notices  that  the  complainant  isabsent  on  a  particular  day  the  Court  must  consider  whether
personalattendance of the complainant is essential on that day for the progress ofthe case and also
whether the situation does not justify the case beingadjourned to another date due to any other
reason. If the situation does notjustify the case being adjourned the Court is free to dismiss the
complaintand acquit  the  accused.  But  if  the  presence  of  the complainant  on that  daywas quite
unnecessary then resorting to the steps of axing down thecomplainant may not be a proper exercise
of the power envisaged in thesection. The discretion must, therefore, be exercised judicially and
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