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 – FORM A
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HHD[g8 TFZLB !_q_#qZ_Z&

OMHNFZL S[; G\AZ !!$&qZ_Z!
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OZLIFNL DSJF6F ;\HI AFA]EF>
ZC[P a,MS G\P !##q!4 Kv8F>54 ;[v!&4 UF\WLGUZ

OZLIFNL 51F[ lJPJSL, zL lJPJPzL HLPV[,P8F\S

VFZM5L VlG,S]DFZ AA,NF; GFIS
GMSZL ;ZGFD]v lX1FSzL H[PV[;P58[, lJWFD\lNZ4 ZF\
W[HF4 TFPHLP UF\WLGUZ
ZC[9F6 ;ZGFD]v %,M8 G\P $_5q!4 lS;FGUZ4 ;[vZ&4 
UF\WLGUZ

VFZM5L 51F[ lJPJSL, zL lJPJPzL ALPH[PUMlC,

FORM – B

 U]GFGL TFZLB      5|F>J[8 S\d5,[>G

 V[OPVF>PVFZPGL TFZLB      5|F>J[8 S\d5,[>G

TFZLB S[ H[GF 5Z R]SFNM VGFDT 
K[P

Z)q!!qZ_Z5!_q_#qZ_Z&

R]SFNFGL TFZLB !_q_#qZ_Z&

;HFGF C]SDGL TFZLB4 HM CMI TMP !_q_#qZ_Z&
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 – FORM C
પ્રોસીકયુશનના સાક્ષીઓની યાદી

. A પ્રોસીકયુશન

અનું. નં. નામ પુરાવાનો પ્રકાર (નજરે જોનાર સાક્ષી, પોલીસ સા-
ક્ષી, તબીબ સાક્ષી, પંચ સાક્ષી, અન્ય સાક્ષી)  

૧ DSJF6F ;\HI AFA]EF> ફરીયાદી

પ્રોસીકયુશનના આંકની સુચી

. B પ્રોસીકયુશન

અનું. નં. આંક  વિગત

! $ OZLIFNL DSJF6F ;\HI AFA]EF>GL H]AFGL

Z !& V[S;L; A[\S4 UF\WLGUZ XFBFGM R[S G\P #(((#! V;, R[S

# !* A[\SGM ZL8G" D[DM

$ !( VF SFDGF VFZM5LG[ VF5[, GM8L;GL GS,

5 !) 5M:8GL :,L5

& Z_ A\W SJZ ZL8"G

* Z! VZHNFZGF VF>P0LP5|]OGL GS,
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ક્રિમીનલ કેસ નં. !!$&qZ_Z!

       આંક -

::- ઠ રા વ -::

s!f OZLIFNLV[  CF,GL  OZLIFN  WL  G[UMXLV[A,  >g:8]D[g8  V[S8

sH[G[ CJ[ 5KLYL 8]\SDF\  ccWL G[P>PV[S8cc V[ ZLT[  p<,[B SZ[,

K[f GL S,D !#( VgJI[ NFB, SZ[,L K[POZLIFN51FGF S[;GL

8}\SDF\  CSLST  V[JL  K[  S[4  VFZM5L  VG[  OZLIFNL

V[SALHFG[  K[<,F 36F JQFM"YL VM/BTF CM> VG[ 36L JBT

5{;FGL  ,[J0  N[J0  YTL  CMI  VG[  VFZM5L  p5Z  lJ`JF;

VG[  EZM;M  CM>  OZLIFNLV[  VFZM5LG[  36L  JBT  T[DGL

H~ZLIFT D]HA GF6FGL DNN SZTF VFJ[,FP

tIFZAFN VFZM5LV[ VFHYL +6 JQF" VUFp W\WFSLI SFZ6;Z

OZLIFNL 5F;[ ~P 54__4___qv V\S[ ~l5IF 5F\R ,FB 5]ZFGL

DF\U6L SZ[, H[YL OZLIFNLV[ VFZM5L p5Z lJ`JF; VG[ EZM;M

ZFBL T[VM 5F;[  50[, ZSD ~P 54__4___qvV\S[  ~l5IF 5F\

R ,FB 5]ZF +6 JQF" DF8[ CFY pKLGF VF5[,FP 

tIFZAFN +6 JQF"GM  ;DI 5]ZM  YIF AFN OZLIFNLV[  VFZM5L

5F;[  T[VMGL  ,[6L  ZSD  ~P  54__4___qv  V\S[  ~l5IF  5F\

R ,FB 5]ZFGL DF\U6L SZ[, H[YL VFZM5LV[ OZLIFNLG[ V[S;L;

A[\S  UF\WLGUZ  XFBFGM  R[S  G\P#(((#!  TFP  !!q#q!(GF
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ZMHGM VF5[,M VG[ H6FJ[, S[ VF R[S TDM TDFZF BFTFDF\ HDF

SZFJXM  V[8,[  TDFZL  ,[6L  ZSD  D/L  HX[P  T[JM  lJ`JF;

VG[  EZM;M  VF5[,P  H[YL  OZLIFNLV[  VFZM5LV[  VF5[,M  R[S

T[VMGL VF\W|  A[\S  UF\WLGUZ XFBFDF\  TFP !!q&q!( GF ZMH

HDF  SZFJ[,  H[  R[S  TFP!#q&q!(  GF  ZMH  >O[S8  GM8  V[8

S,LIZ[0 GF X[ZF ;FY[ 5ZT OZ[,P 

tIFZAFN  OZLIFNLV[  VFZM5LG[  VF  CSLST D]HA HF6

SZL p5ZMST ZSD AFAT[ VFZM5L 5F;[ p3ZF6L SZTF VFZM5L

NJFZF  OZLIFNLG[  pwWTF>  5]J"S  HJFA VF5[,  VG[  p5ZMST

ZSD VF5JF V\U[ OZLIFNLG[ SM> lGWF"ZLT ;DI H6FJTF GF

CMI  VFZM5L  NJFZF  OZLIFNL  ;FY[  lJ`JF;3FT  SZ[,  CM>

VG[ VFZM5LV[ OZLIFNL ;FY[GF lJ`JF;GF ;\A\WMGM V\T VF6L

K[TZ5L0L SZTF CMJFG] ,FUL VFJTF OZLIFNLV[ VFZM5L lJZ]wW

SFIN[;ZGL  SFI"JFCL  SZJFG]  GSSL  SZL  T[VMGF  JSL,  lJS|D

S[  5ZDFZ  DFZOT[  :8[rI]8ZL  GM8L;  TFP  ZZq&q!(  GF  ZMH

VFZP5LPV[0L DMS,FJ[,L VG[ ;NZ GM8L; A\W SJZ ;FY[ GM ;

[D 5;"G WL; V[0=[; GF X[ZF ;FY[ TFP Z)q&q!( GF ZMH V;,

SJZ  ;FY[  5ZT  OZ[,  K[P  VFD4  ;NZ  GM8L;

VFZM5LG[  VFZP5LPV[0LP  NJFZF  AHL  UI[,  CMJF  KTF\

VFZM5LV[ GM8L;DF\    5|DF6[G] JT"G SZ[, GYLP T[YL OZLIFNLG[

CF,GL  OZLIFN  ;DI  DIF"NFDF\  VF  VNF,T  ;D1F  NFB,

SZJFGL H~ZLIFT p5l:YT YI[, K[P 
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sZf tIFZAFN  OZLIFNLGL  ;NZ  OZLIFN  ZHL:8Z[  NFB,  SZL

VFZM5L ;FD[ WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,Dv     !#(

D]HA  ;Dg;  SF-JFGM  C]SD  SZJFDF\  VFJ[,M  K[4  H[  ;Dg;

VFZM5LG[  AHL  HTF\  VFZM5L  SM8"  ;D1F  p5l:YT  YTF\

VFZM5LG[ Ls|dlg, 5|M;LhZ SM0GL S,DvZ_* VgJI[ OZLIFNGL

GS,  TYF  N:TFJ[HL  5]ZFJFVM  5]ZF  5F0JFDF\  VFJ[,  K[P

tIFZAFN  VFZM5LGL  VF\Sv_(  YL  lGJ[NG  ,[JFDF\  VFJTF\

VFZM5LV[ T[VMGL ;FD[GF VF1F[l5T U]gCFGM >gSFZ SZTF\ ;NZC]\

S[; OZLIFN51FGF 5]ZFJFGF TASS[ D]SZZ SZL VFU/GL >g;FOL

SFI"JFCL CFY WZJFDF\ VFJ[, K[

s#f VF  SFD[  OZLIFN51F  TZO[  GLR[  D]HAGF  DF{lBS  5]ZFJM  ZH]

SZJFDF\ VFJ[,F K[P

                                                     OZLIFN51FGM DF{lBS 5]ZFJM

ક્રમ આંક વિગત

! $ OZLIFNL DSJF6F ;\HI AFA]EF>

    ફરીયાદપક્ષનો દસ્તાવેજી પરુાવો

ક્રમ આંક વિગત

! $ OZLIFNL DSJF6F ;\HI AFA]EF>GL H]AFGL

Z !& V[S;L;  A[\S4  UF\WLGUZ  XFBFGM  R[S  G\P  #(((#!
V;, R[S

Page No. 5J.M.F.C., 3rd court,
GANDHINAGAR



                                                                       C.C. NO. 1146 - 2021

# !* A[\SGM ZL8G" D[DM

$ !( VF SFDGF VFZM5LG[ VF5[, GM8L;GL GS,

5 !) 5M:8GL :,L5

& Z_ A\W SJZ ZL8"G

* Z! VZHNFZGF VF>P0LP5|]OGL GS,

s$f tIFZAFN  OZLIFN51F  TZO  JW]  SM> 5]ZFJM  ZH]  SZJM  G CMI

T[ D,TAGL S,MhL\U 5]ZXLX VF\SvZ& YL ZH] SZ[, K[P

s5f OZLIFN51FGM  5]ZFJM  5]ZM  YIF  AFN  VFZM5LG]\  lS|P5|MPSM0GL

S,Dv#!# C[9/  JWFZFG]\  lGJ[NG  Z[S0"  SZJFDF\  VFJ[,  K[P

H[DF\  VFZM5LV[  5MTFGF  lJX[QF  lGJ[NGDF\  H6FJ[,  K[  S[4  cc

T[VMV[  VFJL  SM> ZSD OZLIFNL  5F;[YL  ,LW[, G CM> KTF\

OZLIFNLV[ BM8L ZSD EZL T[VM p5Z BM8M S[; SZ[, K[Pcc VF

SFD[ VFZM5L 51F[ T[VMG[ ARFJ GF ;FC[N T5F;JF CMJFG] TYF

HZ]ZL  N:TFJ[H  ZH]  SZJF  CMJFG]  5MTFGF  JLX[QF  GLJ[NG  DF

HFC[Z  SZ[,  CMI4  VF  SFD[  TIFZAFN   VFZM5LGF  5]ZFJF

5Z       ,[JFDF VFJ[, K[P 

                 VFZM5L51FGM DF{lBS 5]ZFJM

ક્રમ આંક વિગત

! #5  VFZM5L VlG,S]DFZ AA,NF; GFISGL H]AFGL 
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tIFZAFN VFZM5L 51F TZO JW]  SM> 5]ZFJM ZH]  SZJM G CMI

T[ D,TAGL S,MhL\U 5]ZXLX VF\Sv#) YL ZH] SZ[, K[P

s&f  OZLIFN51F TZO[ lJwJFG JSL,zL HLPV[,P8\FSGFVMGL DM{BLS

N,L,M ;F\E/JFDF\ VFJ[, K[P 

s*f VF  SFD[  VFZM5L  51F[  lJwJFG  JSL,zL  ALPH[PUMlC,

V[ 5MTFGL ,[BLT N,L, VF\S v$( YL ZH] SZ[, K[ H[ VCL VF

VZHLGF gIFI GL6"I DF8[ DFG;C J\RF6[ ,[JFDF VFJ[, K[P 

s(f VF S[;DF\  T[VMGF lG6"I VG[ lGSF, VY"[  GLR[  D]HAGF D]NF

p5l:YT YFI K[P  

                                                      v o D]NFVMov

s!f           X]\  OZLIFN51F  ;FlAT SZ[  K[  S[4  VF  SFDGF

VFZM5LV[  SFIN[;ZGF  AFSL  ,[6F   5[8[

~P54__4___qv sV\S[  ~l5IF  5F\R  ,FB 5]ZFfGM

R[S VF5[,P H[ OZLIFNLV[ 5MTFGL A[\SDF\ ZH] SZTF\

J6R]SjI]\  5ZT  YTF\4  OZLIFNLV[  ;DI  DIF"NFDF\

TCMDTNFZG[  0LDFg0  GM8L;  DMS,[,  CMJF  KTF\

TCMDTNFZ OZLIFNLG[ R[S GL ZSD GCL\ R]SJLG[ WL

G[UMXLI[A, >g:8]D[g8 V[S8GL S,Dv!#( D]HAGL

lX1FF5F+ U]gCM SZ[, K[m

sZf            X]\ C]SDm
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s)f      p5ZMST D]NFVM 5ZtJ[ T[VMGF lG6"IM GLR[ D]HA K[P

                              s!f    CSFZDF\4

                              sZf    VFBZL C]SD D]HAP

s!_f       p5ZMST lG6"IM 5ZtJ[ T[VMGF SFZ6M GLR[ D]HA K[P

                                              voov SFZ6M v oov

s!!f      D]NF G\P ! ov

;NZ  SFD[  OZLIFN51F[  ZH]  YI[,  5]ZFJFGL  RRF"  SZTF\  5C[,F  SFINFSLI

HMUJF. WIFG[ ,[JL VFJxIS K[P WL G[UMXLV[A, .g:8]|D[g8 V[S8GL S,D

v!#( GL HMUJF. wIFG[ ,[JL VFJxIS K[P H[GF TtJM GLR[ D]HA K[P

WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#( GF VFJxIS TtJM ov

!o VFZM5LV[  T[DGF  NJFZF  ,BJFDF\  VFJ[,  BFTFDF\YL

OZLIFNLG[ GF6F R}SJJF R[S VF5[,P

Zo VFZM5LV[  OZLIFNLG[  VF5[,  R[S  ;DU|  VYJF  V\XTo  N[JF

DF8[GL HJFANFZL VNF SZJF DF8[ VF5[, CTMP  

# o R[S  H[  TFZLB[  ,bIM  T[  TFZLBYL  +6  DF;GL  V\NZ  ;DI

DIF"NFDF\  VYJF  J[,L0L8L  5LZLI0  A\G[DF\YL  H[  JC[,F

T[ ;DIDIF"NFDF\ ZH] SZJFDF\ VFJ[, K[P

$ o T[  R[S VFZM5LGF BFTFDF\  V5]ZTF E\0M/GF SFZ6[ 5ZT OZ[,

K[P

5 o R[S  5ZT  YIFGL  DFlCTL  D?IF  AFN  OZLIFNLV[  GF6FGL  DF\

U6L ,[lBTDF\ SZ[, CTLP
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& o T[VMG[ GM8L; D/L UI[, CMJF KTF\ R[SGF GF6F ;DI DIF"NFDF\

R}SJL VF5[, GYLP

s!Zf  WL G[UMXLV[A, .g:8]|D[g8GF SFINF D]HA VNF,T[ A[ VG]DFG

SZJFGF ZC[X[4 H[DF\   5|YD VG]DFG S,Dv!!( VgJI[  TYF

ALH] VG]DFG S,Dv!!) VgJI[ SZJFG]\ ZC[X[P

WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!!( wIFG[ ,.V[ TM 

S,Dv!!(vJ8FpBT lJX[ DFGL ,[JFGL AFATPPPP

V[YL lJ~wWG]\ ;FlAT G YFI tIF\ ;]WL GLR[ 5|DF6[ DFGL ,[JFDF\

VFJX[P

S o NZ[S J8FpBT VJ[HG[ DF8[ SZL VF%I]\  VYJF ,BL VF%I]\

CT]\  VG[ VFJF NZ[S BT HIFZ[  T[  :JLSFZJFDF\  VFjI\]  CMI TM

T[GF p5Z X[ZM SZL VF5JFDF\ VFjIM CMT T[ J8FJJFDF\ VFjI]

CMI T[ J8FJJFDF\ VFjI] CMI VYJF TANL, SZJFDF\ VFjI] CMI

T[  VJ[HG[  DF8[  :JLSFI]"  CT]  T[GF  p5Z X[ZM  SZL  VF%IM  CMI

T[ J8FjI]\ CT\] VYJF TANL, SI]" CT]P

B o TFZLB lJX[ ovH[GF p5Z TFZLB CMI T[J]\  NZ[S J8FpBT

T[ TFZLB[ SZL VF%I]\ VYJF ,BL VF%I\] CT]P

U  o  :JLSFZJFGF  ;DI lJX[  ov:JLSFZFI[,]  NZ[S  lJlGDI5+

T[GL  TFZLB  5KL  VG[  T[  5FSIFGL  TFZLB  5C[,F\

jIFHAL ;DIDF\ :JLSFZJFDF\ VFjI] CT\]P
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3 o  TANL,GF  ;DI lJX[  ov SM.  J8FpBTGL  NZ[S  TANL,

T[ BT 5FSJFGL TFZLB 5C[,F\ Y. CTLP

Ro  X[ZFVMGF  S|D  lJX[  ovBMJF.  UI[,L  5|MDL;ZL  GM84

lJlGDI5+ VYJF R[S p5Z ZLT;Z :8[d5 ,UF0[,M CTMP

H  o  WFZS  IYFS|D  WFZS  K[  V[D  DFGL  ,[JF  lJX[  ovSM.

J8FpBTGM  WFZS  IYFS|D  WFZS  K[  5Z\T]  HIFZ[  T[  BT  T[GF

SFIN[;ZGF  DF,LS  5F;[YL  VYJF  T[GM  SFIN[;ZGM  CJF,M

WZFJTL jIlST 5F;[YL SM. U]GM SZLG[ VYJF S58YL D[/JJFDF\

VFjI]  CMI  VYJF  T[  BT  SZL  VF5GFZ  VYJF  l:JSFZGFZ

5F;[YL  SM.  U]GM  SZLG[  VYJF  S58YL  VYJF  U[ZSFIN[;Z

VJ[HG[  AN,[  D[/JJFDF\  VFjI]\  CMI  tIFZ[  T[  BTGM  WFZS

5MT[ IYFS|D[ WFZS K[ V[D ;FlAT SZJFGM AMHM T[GF p5Z K[P

S,Dv!#) v R[S GF WFZ6STF"GL TZO[6DF\ VG]DFG ov

lJ~wWGL  CSLST  ;FALT  G  YFI  tIF\  ;]WL  V[J]\  DFGJFDF\

VFJX[ S[  T[  R[S WFZ6 SZGFZ[  T[  R[S S,Dv!#) DF\  NXF"jIF

D]HA SM. N[JFGF VYJF VgI HJFANFZLGF 5]Z[5]ZF VYJF T[GF

SM. EFUDF\YL AMH D]ST YJFGF AN,FDF\ T[ R[S D[/jIM CX[P

5FKM OZ[, R[S JT"DFG ,[6FGM S[ HJFANFZL 5]ZL SZJF DF8[GM

CTM  5Z\T]  VF  VG]DFG  SZLG[  T[  R[S  N[JF  5ZtJ[GM  G  CTM

T[ ;FALT SZJFGL HJFANFZL R[S VF5GFZ p5Z K[P
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s!#f VFD4  HIFZ[  OZLIFNL  wJFZF  p5ZMST  TDFD  D]N'FVM  5]ZJFZ

SZJFDF\  VFJ[  tIFZ[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL

S,Dov!!(sV[f  TYF  S,Dv!#)  VG];FZ  OZLIFNLGL

TZO[6DF\  VG]DFGF[  SZL  XSFI  T[JL  HF[UJF.  K[P  WL

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Do !!(sV[f GL H[FUJF.

VG];FZ  HIF\  ;]WL  lJZ]wWG]  ;FlAT  GF  YFI  tIF\  ;]WL  NZ[S

J8FpBT VJ[HGF DF8[ SZL VF%IFG] DFGL ,[JFDF VFJX[P T[ H

ZLT[ W G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov!#) GL HF[UJF.

VG];FZ  lJZ]wWGL  CSLST  ;FlAT  G  YFI  tIF\  ;]WL  VG]DFG

SZJFDF\  VFJX[  S[4  R[SGF  WFZ6STF"V[  T[  R[S  S,Dv!#(GL

HF[UJF. VG];FZ T[DGF SFIN[;ZGF N[JF VYJF HJFANFZLGL

V\XTo VYJF 5]6" R]SJ6L DF8[ D[/JJFDF\ VFJ[, CX[P p5ZF[ST

A\G[ S,D C[9/ OZLIFNLGL TZO[6DF\ VG]DFG Y. XS[P 

5Z\T] A\G[ HF[UJF.DF\ cclJZ]wWG] ;FlAT GF YFI TF[cc T[JF

XaNF[ 5|IF[HJFDF\ VFJ[, K[P H[ DF8[ OZLIFNLV[ 5FIFUT CSLSTM

sOFpg0[xG, O[S8;f 5]ZJFZ SZJF 50[P HM OZLIFNL T[D SZJFDF\

;O/ YFI  TM  p5ZMST  VG]DFGM  OZLIFNLGL  TZO[6DF\  SZJF

50[P VF A\G[ VG]DFGF[ B\l0T Y. XS[ T[ 5|SFZ[GF VG]DFGF[ K[P

VFJF VG]DFGMG\] B\0G SZJFGF[ AF[HF[ VFZF[5LGF XLZ[ ZC[ K[P H[

DF8[  VFZM5LV[  VG]DFGMG]  B\0G  Y.  XS[  T[8,M  R]:T4

lJ`JF;5F+4 EZM;F5F+4 DFGJF5F+ TYF  l5|5Mg0Zg; VMO

5|MA[AL,L8L  H[8,M  5]ZFJM  Z[S0"  5Z  ,FJL  VG]DFGMG]\  B\0G

Page No. 11J.M.F.C., 3rd court,
GANDHINAGAR



                                                                       C.C. NO. 1146 - 2021

SZJFG]\  ZC[  K[P H[  DF8[  VFZM5LV[ 5MTFGM DF{lBS S[  N:TFJ[HL

5]ZFJM VF5JM H~ZL GYLP VFZM5L Z[S0"  5ZGF 5]ZFJF p5ZYL

56 VG]DFGMG]\ B\0G SZL XS[ K[P

s!$f    VFD4 HIFZ[ R[S OZLIFNLG[ V5FI[, CMI tIFZ[ T[DGL TZO[6DF

5|FYDLS  VG]DFGM  CMI K[P  VF  C[T];Z  D\U]EF. DG;]BEF.

5\0IF JLP:8[8 VMO U]HZFT GF s!))ZsZf HL V[, V[R  5FGF

G\P&5f  GF  S[;DF  GFDNFZ  U]HZFT  CF.SM8"  N=FZF  9ZFJJFDF

VFJ[, K[ S[4Section-118 of the N.I.Act raises a statutory

presumption that,

- There  was  consideration  for  every  negotiable

instrument.  This   presumption  continues  until  it  is

rebutted.

- Onus of proof that there was no consideration is on the

defendant.

       - Initial burden lies on the plaintiff to prove execution of

the pronate. But once the burden discharged court has

to raise the statutory presumption.

V[  H  ZLT[  GFDNFZ  ;]l5|D  SM8"[  EFZT  A[Z,  VG[  0=D  D[gI]P

S\5GL ,LDLP JLP VDLG R\N %IFZ[,F,s!)))s#f V[; ;L ;L

#5f GF R]SFNFDF\ 5|:YF5LT SZ[, K[ S[4  The Bare denial of

the  passing of  the  consideration  apparently  does  not
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appear to be any defence. Something which is probable

has to be brought on record for getting benefit the onus

of  proving  to  the  plaintiff.  To  disprove  the

presumption, the defendant has to bring of record such

facts and circumstances upon consideration of which

the court may believe that the consideration does not

exist  or  its  non-  existence  was  so  probable  that  a

prudent  man  would,  under  the  circumstances  of  the

case, act upon the plea it did not exist."

V[H ZLT[ VgI V[S GFDNFZ ;]l5|D SM8" GF S[ V[; ALGF

JLPD]GLIF%5G  GF  S[;DF  56  GFDNFZ  SM8["  5|:YF5LT  SZTF

H6FJ[, K[S[ V[S JFZ R[S .:I] SZFI[, CMI TIFZ[ DF+ VF R[S

SM. ,[6L DF8[ .:I] SZFI[, GYL T[JL .gSFZL 5]ZTL GYL VG[ V[

CSLST ;FALT SZJFGL HJFANFZL VFZM5L 51FGL K[4 Burden

of proving that cheque had not been issued for any debt

or liability is on the accused. Denial averments in reply

by accused are not sufficient to shift burden of proof on

to the complainant.  Accused has to prove in trial  by

leading  cogent  evidence  that  there  was  no  debt  or

liability. Further held that, setting a side of conviction

on basis of some formal evidence led by accused is not

proper.
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s!5f VF  SFD[  51FSFZM  TZOYL  ZH]  YI[,  p5ZMST  DF{lBS  TYF

N:TFJ[HL 5]ZFJFVM wIFG[ ,[TF\4 VFZM5L51F[ OZLIFNLGL SZJFDF\

VFJ[, ,\AF65]J"SGL p,8 T5F; wIFG[ ,[TF\ TYF T[DF p9FJ[,

ARFJM  RSF:IF  AFN  VFZM5L51F[  S,Dv!#)  GF  SFINFSLI

VG]DFGG]\ B\0G SZTM 5]ZFJM Z[S0" p5Z ,FJL XS[, K[ S[ S[D  m

T[  ;\NE"[  ;F{5|YD  HMJFDF\  VFJ[  TM4  VF\Sv!& JF/F  TSZFZL

R[SDF\  VFZM5LV[  5MTFGL  ;CL  AFAT[  SM.  H  JFHAL

TSZFZ  ,LW[,  GF  CMI4  T[  ZLT[  VF  ;CL  :JLSFZ[,  K[P  JW]DF

VFZM5LGL p,8T5F; HMJFDF VFJ[ TM VF R[S 5MTFGM CMJFG]

TYF ;CL 5MTFGL CMJFG] :JLSFZ[, K[ VG[ HIFZ[ VFZM5L R[SDF\

5MTFGL  ;CL  :JLSFZTF  CMI  T[JF  ;\HMUMDF\  GFDNFZ  ;]l5|D

SM8"GF Z\U%%FF JLP zL DMCG GF R]SFNF D]HA R[SGF IYFG]S|DGF

WFZS  v  CM<0Z  .G  0I]  SMQF"GL  TZO[6DF\  VNF,T[  5|FYDLS

VG]DFG SZJFG]\ CMI K[P H[YL 5|FYlDS TASS[ OZLIFNJF/M R[S

VFZM5LV[  OZLIFNLGF  SFIN[;ZGF  ,[6FGL

HJFANFZL :JLSFZL .:I] SZ[, CMJFG]\ VG]DFG VF VNF,T[ SZ[,

K[P VG[ T[ lJUT[ Z[S0" 5Z VFJ[, 5]ZFJFG]\ VY"W8G VF VNF,T[

SZ[, K[ S[ X]\ VFZM5L BZ[BZ 5]ZJFZ SZ[ K[ S[4 SFIN[;ZG]\ ,[6]\ G

CMJF KTF\ OZLIFNLV[ VFZM5LGF R[SGM N]Zp5IMU SZL CF,GL

BM8L  OZLIFN  VFZM5L  ;FD[  NFB, SZ[,  K[PVF  SFD[  VFZM5L

51F[ 5MTFG[ HFT[ ;FC[N RSF;JF DF VFJ[, K[P V[ ;LJFI T[DGF
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TZO[  SM.  JLX[QF  5]ZFJM  ZH]  YI[,  GYLP  VF

SFD[  VFZM5LV[  5MTFGL  JL:T'T  p,8T5F; YSL  GLR[  D]HAGF

ARFJM p9FJ[, K[ H[ GL RRF" VCL V[S ;FY[ SZJFDF VFJ[, K[P

s!&f ;NZC]  S[;DF\  VF\S v$ YL WL G[UM;LI[A, .g:8]=D[g8 V[S8GL

S,D  v!$5DF\  H6FJ[,  HMUJF.  VgJI[  ;MU\NGFDF

GF  :J~5DF\  OZLIFN  OZLIFNLGF[  DF{lBS  5]ZFJM  ZH]  SZ[,  K[P

VF\Sv$GM OZLIFNLGM 5]ZFJM wIFG[ ,[TF T[DF T[D6[ DM8FEFUGL

5MTFGL OZLIFN CSLSTMG] 5]GZFJT"G SZ[, CMI T[G] VCL OZLYL

5]GZMrrFFZ SZ[, GYLP 

VF SFD[ T[DGL p,8T5F; NZdIFG OZLIFNLV[ JFT SA], ZFB[,

K[ S[4 T[VM WMZ6 NX O[, K[P T[VM N]WG] 5F,"Z R,FJ[ K[P VFXZ[

DlCG[ 5rRLXYL +L;CHFZ SDFp K[P VFXZ[ DlCGFGM 5\NZYL

JL; CHFZ BR" T[VMG[  YFI K[P VF BR" l;JFI 5{;FGL H~Z

50[TM T[VMG[ A[ SDFYL ,[JF HJ] 50[P T[VM +6 A[\S VF\W| A[\S

I]GLIGA[\S VG[ V[;PALPVF>P A[\S DF\ BFTF WZFJ[ K[P p5ZMST

+6[I A[\SGF ;G[ Z_!5 YL Z_!( ;]WLGF A[\S :8[8D[g8 T[VM

GFDP  SM8"  DF\  ZH]  SZL  XS[  GCLP  ;FC[N  :JrKFV[  H6FJ[  K[P

S[ T[VM VF\W| A[\SG] :8[8D[g8 ZH] SZJF ;CDT K[P VG[ VF\W| A[\S

l;JFIGL A[\S DF\ 56 T[VMG[ jIJCFZ YFI K[P VG[ A[\S jIJCFZ

RF,] CMJFYL 5F;A]SDF\ T[GL V[g8=L 50FJL XS[ VG[ VF jIJCFZ

RF,] CMI VgI A[\SGL 5F;A]S GFDPSM8"DF\ ZH] SZJF T{IFZ GYLP
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V[ JFT SA], ZFB[, K[ S[4 JL;CHFZYL JW] ZSD ZMS0DF\

VF5L G XSFI T[ JFT T[VM HF6[ K[P VG[ VFZM5L X] SFD W\WM

SZ[ K[ T[ T[VM HF6TM GYLP VG[ VFZM5LGF SFDW\WF lJQF[ T[VM

T5F; SZ[, GYLP V[ JFTGL T[VMG[ BAZ GYL S[ VFZM5L lX1FS

CTF VG[ T[DGM 5UFZ 5F;9YL ;LT[ZCHFZ H[8,M CTMP V[ JFT

SA], ZFB[, GYL S[4 GF6F VF%IFGL GM\W SZ[, K[P V[ JFT SA],

ZFB[, K[ S[4 T[VM 5{;F 5ZT VFjIFGL GM\W SIFI SZ[, GYLP

V[ JFT SA], ZFB[, GYL S[4 5{;F pKLGF VF%IF V\U[ ;LSI]ZL8L

5[8[  SMZF R[SM  T[VM ,I K[P V[  JFT SA], ZFB[, K[  S[4  T[VM

>gD8[1F ZL8G" EZTM GYLP VG[ VFZM5L ;FY[ T[VM l;wWM ;\A\W

GYLP V[ JFT SA], ZFB[, GYL S[4 lD+ NJFZF T[VM AWFG[ jIFH[

5{;F VF5[ K[P V[ JFT :JLSFZ[, K[ S[4 VF 5{;F T[VMV[ SM>GL

CFHZLDF\ VF5[, GYLP VFZM5LG[ VF ZSD 5YLSFzD D[>G U[8

5F;[  VF5[,LP  VG[  VFZM5LG[  VF  ZSD  8]S0[  8]S0[  VF5[,LP

VG[ T[VMGL OZLIFN TYF H]AFGLDF\  T[VM JF\RL ;DHLG[  ;CL

SZ[,  K[P  VG[  T[VMGL  OZLIFN  S[  H]AFGLDF\

VFZM5LG[ 8]S0[ 8]S0[ ZSD VF%IFG] H6FJ[, GYLP VFZM5LG[ 8]S0[

8]S0[ S[8,L ZSD VF5[, VG[ S[8,F V\TZDF\ VF5[, T[ T[VMG[ IFN

GYLP VG[ VFZM5LG[ VF ZSD 8]S0[ 8]S0[ A[ JQF"  ;]WL VF5[,LP

VG[  T[VMGL  OZLIFNDF\  VF  ZSD T[VMV[  VFZM5LG[  +6 JQF"

VUFp VF5[, T[J] H6FJ[, K[P VF ZSD T[VMV[ ;G[ Z_!5 DF\

VF5[,LP 
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V[ JFT V:JLSFZ[, K[ S[4 VFH VFZM5L p5Z T[VMV[ ;G[

Z_!* DF\ G[UMP!#( GM S[; SZ[, K[P VG[ VFH VFZM5L p5Z

T[VMV[ ;G[ Z_!( DF 56 G[UMP!#( GM S[; SZ[, K[P VFD S],

+6 S[; VFZM5L 5Z SZ[, K[P VFZM5LV[ VF OZLIFNJF/M R[S

T[VMG[  SM>GL CFHZLDF\  VF5[, GYLP VFZM5L T[VMG[  VF R[S

3v5 5Z VF5L UI[,P VF R[S VF%IM tIFZ[ tIF SM> CFHZ G

CT]P ;FC[N :J[rKFV[ H6FJ[ K[ S[ VFZM5L AF>S ,>G[ VFJ[,F

V[ JFT :JLSFZ[, K[ S[4 VF OZLIFNJF/F R[S l;JFI VgI SM>

R[S  T[VMG[  VUFp  D/[,  GYL  VF  R[S

T[VMG[ VFZM5LV[ ;G[ Z_!& S[ !* DF\ VF5[,M VG[ VF R[SDF\

AWL lJUTM EZ[,L  CTL VG[  VFZM5LV[  ;CL SZL  T[VMG[  R[S

VF5[,MP 

V[  JFT  :JLSFZ[,  K[  S[4  VFH  VFZM5L  p5Z  lS|DLG,

S[; )!Zq!( G[UMP!#( GM SZ[, K[P V[ JFT V:JLSFZ[, K[ S[4

T[ S[;GL p,8T5F;DF\ T[VMG[ V[J] H6FJ[, K[ S[ VFZM5L ZL8FI0"

;ZSFZL SD"RFZL K[P V[ JFT :JLSFZ[, K[ S[4 VFH VFZM5L p5Z

lS|DLG,  S[;  )_ZqZ_!&  G[UMP!#(  GM  SZ[,  K[P  V[  JFT

V:JLSFZ[, K[ S[4 VF S[;GL GM8L;GL AHJ6L VFZM5LG[ YI[,

GYLP 

T[VMG[ VF\Sv!& JF/M R[S ATFJJFDF\  VFJ[ K[ T[DFGL

TDFD lJUTM VFZM5LV[ EZ[,LP T[VMV[ VFZM5L 5F;[ A[ +6

JQF" 5KL p3ZF6L SZ[,LP VFZM5L 5F;[ ;G[ Z_!( GF NM-JQF"
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5KL V[SJQF" AFN TZSFZL R[S VF5[,MP V[ JFT V:JLSZ[, K[ S[4

lS|DLG, S[; G\P )_Zq!& GF SFD[ VFZM5L ;FY[ T[VMG[ ;DFWFG

YI[,]P VG[ VFZM5L ;FY[ ;DFWFG YIF AFN T[VMGL 5F;[ 50[,

A[ R[SMGF 5FK/YL S[;M SZ[, K[P VG[ lS|DLG, S[; G\P )_Zq!&

GF SFD[ VFZM5L ;FY[ T[VMG[ ;DFWFGGF R[S GM lS|DLG, S[; G\P

)!Zq!( NFB, SZ[,MP  VG[  VFJL  SM> OZLIFN  NFB, SZ[,

GYLP 

V[ JFT :JLSFZ[, K[ S[4 CF,GL OZLIFNDF\ VFZM5LV[ 8]S0[

8]S0[  ZSD VF5[,FG]  H6FJ[, GYLP T[VMV[  VFZM5LG[  W\WFSLI

SFZ6M;Z 5{;F VF5[, T[ W\WFSLI SFZ6 T[VM H6FJL XS[ GCL

V[ JFT T[VMG[ IFN GYL S[ TSZFZL R[S T[VM VFZM5LV[ VF%IFGF

S[8,F ;DI 5KL T[VM R[S A[\SDF\ GFB[,MP T[VM EZTEF> ZFJ,

JFJM,JF/FG[  VM/B[ K[P T[  T[VMGF lD+ YFI K[P  V[  JFTGL

T[VMG[  BAZ  GYL  S[  EZTEF>  ZFJ,[  56  VFJF  !#(  GF

36FAWF  S[;M  SZ[,  K[[P  V[  JFTGM  T[VMG[  bIF,  GYL  S[  VF

EZTEF> ZFJ,[  CF,GF  VFZM5L  5Z !#( GM  S[;  SZ[,  K[P

V[  JFT V:JLSFZ[, K[  S[4  VFZM5L  ;FY[  T[VMG[  ;DFWFG Y>

UI[,  5Z\T]  EZTEF>  ZFJ,  5F;[YL  VFZM5LGM  R[S  D[/JL

CF,GL BM8L OZLIFN SZ[, K[P  

s!*f CF,GF  SFD[  VFZM5L51F[  OZLIFNGL  JLZ]wwFGL   CSLSTM  5]ZJFZ

SZJF  ;FZ]\  VF\Sv#5 YL  5MTFGL   ;MU\N  p5ZGL  H]AFGL  ZH]
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SZ[, K[4 H[DF\ T[VM H6FJ[ K[ S[4 ;NZ SFDGF OZLIFNLV[ VFZM5L

lJ~wW  GFDP  SM8"DF\  CF,GL  OZLIFN  SZ[,L  K[P  T[  lA,S],

p5HFJL SF-[, K[P VFZM5LG[ OZLIFNL 5F;[ VFJL DM8L ZSD ,

[JFGL SF> H~Z 50[, CM> T[D AG[, GYL VFZM5L 5MT[ OZLIFN

NFB, ;DI[ ;ZSFZL GMSZL SZTF CM> VFZM5LGM DFl;S 5UFZ

~P&_4___qv H[8,M CM> H[YL OZLIFNLV[ OZLIFNDF\ H6FJ[,

ZSD  CFY   pKLGF  ,[JFGL  H~Z  50[,  CM>  T[J]  AG[,  GYL

VFZM5LV[  VG[  OZLIFNL  5F;[YL  H[  ZSD  ,LW[,  CTL  T[GF

AN,FDF\  VFZM5LV[  OZLIFNLG[  SMZF  ;CL  JF/F  R[SM  VF5[,F

VG[  VFZM5LV[  OZLIFNLG[  H[  ZSD  ,LW[,L  T[GF  AN,FDF\

VFZM5LV[ OZLIFNLG[ AN,FDF\ GJ] V[,;L0L 8LJL VF5L NLW[,

VG[  ~P!54___ ZMS0F VF5[,F VG[ AWM GF6FSLI jIJCFZ

5]ZM SZ[, VG[ H[ JBT[ VFZM5LV[ OZLIFNL 5F;[ T[VMGF SMZF

R[SM DFU[,F TM OZLIFNLV[ T[VMG[ H6FJ[, S[ CF, TDFZF R[SM

SIFS D]SJFDF\ VFJ[, K[P T[YL D/TF GYL H[JF D/X[ T[JF TDG[

TZT H 5FKF VF5L N>X TDFZF R[SMGM SM> BM8M N]Z p5IMU

GCL YFI T[J] H6FJL T[VMG[ lJ`JF; VF5[,M H[YL T[DGF p5Z

lJ`JF; ZFB[,M VG[ HIFZ[ OZLIFNLV[ T[VMGF p5Z OZLIFN SZL

tIFZ[ T[VM T[DG[ D/[,F VG[ H6FJ[, S[ T[VM TDG[ 5{;F VF5L

NLW[, K[ STM TD[ T[VMGF p5Z VFJL BM8L OZLIFN S[D SZL TM

OZLIFNLV[  H6FJ[,  S[  TDFZL  5F;[YL  DM8M  TM0  SZJFGM  CMI

OZLIFN SZ[,  K[  VFD VFZM5LV[  OZLIFNLG[  GF6F  5ZT SZ[,
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CMJF KTF OZLIFNLV[ T[VMGF SMZF R[SM 50[,F CMI H[DF BM8L

lJUTM VG[ ZSDM EZL T[VMGL 5F;[YL TM0 SZJFGF >ZFN[ VF

BM8L OZLIFN SZ[, K[P

JW]DF\ H6FJ[ K[ S[ VUFp OZLIFNLV[ T[VMGL p5Z ALHF

56 +6 R[S ZL8G" GF S[;M SZ[,FP OZLIFNLV[ T[VMGL p5Z Z_!

*DF\  R[S  ZL8G"GM  S[;  SZ[,  VG[  tIFZYL  T[VM

VFZM5L  ;FY[  SM>  ;\A\WGF  CMI  KTF  56  VFZM5LV[  T[GL

5F;[  50[,F  SMZF  R[SMDF\  BM8L  ZSDM  EZL  T[VMGL  p5Z BM8L

OZLIFN SZ[, K[P VUFpGL OZLIFNDF\ ;DFWFG YI[, 5KL T[VM

VFZM5L ;FY[ SM> jIJCFZ GF CMI KTF VFZM5LV[ SMZF R[SDF\

BM8L ZSD ,BL T[VMGL p5Z BM8L OZLIFN SZ[, K[P 

tIFZAFN  OZLIFNLGF  lJPJPzL  NJFZF  VFZM5LGL

p,8T5F; SZJFDF\ VFJ[, K[P H[DF T[VM V[ JFT :JLSFZ[, K[ S[4

T[VMV[  ;ZT5F;DF\  H6FJ[,  OZLIFNLG[  VF5[,  8LPJLPG]  SM>

AL, VF SFD[ T[VM ZH] SZ[, GYLP VG[ T[VMGL OZLIFNLG[ 5\NZ

CHFZ  ZMS0F  VF5[,  T[GL  T[VMV[  SM>  5FJTL  ,LW[,  GYL

VG[  TSZFZL  R[SM  AFAT[  T[VMV[  SM>  5FJTL  ,LW[,  GYLP

VG[ TSZFZL R[SM AFAT[ T[VMV[ SM> 5M,L; :8[XGDF\ OZLIFN

SZL  GYLP  V[  JFT V:JLSFZ[, K[  S[4  T[VMG[5F\R ,FB ,LW[,

T[  OZLIFNLG[  5ZT  VF5JF  G  50[  V[8,F  DF8[  BM8L  H]AFGL

VF5[ K[P 
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s!(f  VF  SFD[ Z[S0" 5Z A\G[ 51MGM 5]ZFJM ZH] YI[, K[4 H[G[ RSF;TF

VF  SFD[  VFZM5L  BZ[BZ  5MTFGF  JLZ]wwFDF  ZC[,  VG]DFGMG]

B\0G SZJFDF ;O/ ZC[, K[ S[ S[D T[ RSF;JFDF VFJ[ TM4 ;{F

5|YD TM  VF  SFD[  VFZM5LV[  R[S  DF  5MTFGL  ;CL  GCL  CMJF

AFAT[ SM. TSZFZ ,LW[, GYL4 TYF   JFNU|:T R[S JF/] BFT]

56 VFZM5L 5MT[  GLEFJTF GCL CMJF V\U[GM S[  R[S  5MTFGF

GCL  CMJFGM  S[  ;CL  5MTFGL  GCL  CMJFGM  SM.56  ARFJ

VFZM5LV[ ,LW[, GYLP H[YL OZLIFNLV[ VFZM5LG[ CFY pKLGL

ZSD  VF5[,  H[GF  AN,FDF\  T[  ,[6L  ZSDGL  EZ5F.  SZJF

5[8[  CF,GF  JFNU|:T  R[S  VFZM5LV[  OZLIFNLG[  VF5[,  CMI

T[  :JFEFJLS DFGL XSFI T[JL CSLST K[  H[YL CF,GF SFDGF

JFNU|:T R[S T[ OZLIFNLG[ VFZM5LV[ pKLGF ,LW[, GF6FGL  ,

[6L ZSD EZ5F. SZJF VF5[, CMJFG]\ 5|YD NX"GLI ZLT[ 5]ZJFZ

YFI K[P JW]DF\ HM  BZ[BZ VFZM5LV[ OZLIFNL    5F;[YL SM.

ZSD D[/J[, GF CMT TM VF\SvZ_JF/L GM8L;  VFZM5LG[  AH[,

tIFZ[  VFZM5LV[  T[  GM8L;GM  HJFA  VF5L GF6F 5ZT VF

%IFGM S[ SC[JFTF GF6F GCL ,LW[, CMJFGM ARFJ ,LW[, CMT S[

T[  AFAT[  GM8L;GM  HJFA  VF5L  XS[  5Z\T]  VFZM5L  NJFZF

T[VMG[ GM8L; AHJF KTF\ GM8L;GM SM. HJFA VF5L 5MTFGM

ARFJ ZH] SZ[, GYLP VFD4 VFZM5LGFV[ V+[GL SM8"DF\ JL:T'T

5]ZFJM ZH] SZ[, CMJF KTF R[S TYF ;CL AFAT[ VFJ[, 5]ZFJFG]

B\0G SZ[, GYLP
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s!)f VF SFD[ VFZM5L 51F[  VF OZLIFNLGL p,8T5F; YSL  5MTFGF

5]ZFJF  NZDIFG  TYF  N,L,DF  V[S  ARFJ  V[JM  p9FJJFDF

VFJ[,  K[S[4  VF  SFD[  VFZM5L  ;ZSFZL  GMSZLIFT  CMI4

T[VMG[ VF SC[JFTL ZSD GL ,MG Z]5[  ,[JFGL HZ]ZLIFT H GF

CMI4  TYF  OZLIFNLV[  5MTFGL  p,8T5F;DF  HFT[  :JLSFZ[,

K[  S[ cc   T[VM N]WG] 5F,"Z R,FJ[ K[P VFXZ[ DlCG[ 5rRLXYL

+L;CHFZ SDFp K[P VFXZ[ DlCGFGM 5\NZYL JL; CHFZ BR"

T[VMG[ YFI K[P VF BR" l;JFI 5{;FGL H~Z 50[TM T[VMG[ A[\S

DFYL  ,[JF  HJ]  50[P  JL;CHFZYL  JW]  ZSD ZMS0DF\  VF5L  G

XSFI T[ JFT T[VM HF6[ K[PTYF T[VM >gD8[1F ZL8G" EZTM GYLP

VF 5{;F T[VMV[  SM>GL CFHZLDF\  VF5[, GYLP VFZM5LG[  VF

ZSD 5YLSFzD D[>G U[8 5F;[ VF5[,LP VG[ VFZM5LG[ VF ZSD

8]S0[ 8]S0[ VF5[,LP VG[ T[VMGL OZLIFN TYF H]AFGLDF\ T[VM JF\

RL  ;DHLG[  ;CL  SZ[,  K[P  VG[  T[VMGL  OZLIFN S[  H]AFGLDF\

VFZM5LG[ 8]S0[ 8]S0[ ZSD VF%IFG] H6FJ[, GYLP VFZM5LG[ 8]S0[

8]S0[ S[8,L ZSD VF5[, VG[ S[8,F V\TZDF\ VF5[, T[ T[VMG[ IFN

GYLP  VG[  VFZM5LG[  VF  ZSD  8]S0[  8]S0[  A[  JQF"  ;]WL

VF5[,LPccVFD  p5ZMST  H]AFGL  VFWFZ[  VFZM5L

TZO[ ARFJ     ,[JFI[, K[[ S[ VF H]AFGL HMTF VF8,L DM8L ZSD

VF5IFGL CSLST DFGL XSFI GCLP  5Z\T] VF C[T];Z SFINFSLI

HMUJF. HMJFDF VFJ[ TM4;[SXGvZ_ G[UMXLV[A, .g:8]|D[g8
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V[S8 D]HA HIFZ[ SM. R[S SM. jIlST ;lC SZLG[ VF5TF CMI

TM T[ SFIN[;ZGF ,[6F 5[8[ VF5[, CMI T[J\] VG]DFG SM8[" SZJFG]

ZC[  K[  VG[  T[GM   B\0GFtDS  5]ZFJM  ZH]  SZJFGL  HJFANFZL

H[ T[ jIlST R[S VF5GFZ CMI T[GL ZC[ K[P 5\ZT] VCL SIFI 56

VFZM5L  V[  ;A/  5]ZFJF  YSL  H6FJL  XS[,  GYL  S[  VF

SFD[  T[DGM  5UFZ  5]ZTM  CMI4  T[VMG[  ,MG  S[  SC[JFTF  GF6F

pKLGF  ,[JFGL  HZ]ZLIFT  50[,  GCLPVF  SFD[  GF  TM

VFZM5LV[ Z[S0" 5Z 5MTFGM 5UFZ 5]ZJFZ SZ[, K[ GFTM OZLIFNL

GL VF GF6F WLZJFGL V1FDTF 5]ZJFZ SZ[, K[P

VF SFD[ HIFZ[ VFZM5LGM V;, R[S OZLIFNDF ZH] YTM

CMI TIFZ[ VF SC[JFTM TSZFZL R[S VF C[T] DF8[ GCL 5Z\T] ALHF

C[T] DF8[ V5FI[, CTM T[J] 5]ZJFZ SZJFGL HJFANFZL VFZM5LGL

ZC[  K[P  H[  DF8[  VFZM5LV[  VCL  DF+  DM{BLS  ZH]VFTGM  H

VFXZM ,LW[, K[P OZLIFNLGL TZO[6DF 5]ZJFZ YI[, VG]DFGM

GF B\0G DF8[ VFZM5LV[ DF+ 5|MA[A[, 0LO[g; H ,FJJFGL HZ]Z

K[ 4 VG[ T[GF DF8[ HFT[ 5MTFG[  ;F1FL TZLS[  RSF;JFGL HZ]Z

GYL  5Z\T]  VF  5|MA[A,  0LO[g;  T[  OZLIFNLGF  S[;DF

X\SF ,FJ[ T[8,F 5|DF6 DF CMJM B]A H HZ]ZL K[P

JW]DF HMJFDF VFJ[ TM 4 VF SFD[ VFZM5LV[ 36L AWL

JLZMWL  CSLSTM V[S ;FY[  SA], SZ[, CMI4 T[D6[  pWFZ ZSD

D[/J[,  GCL  CMJFG]  DFGL  XSFI  GCLP  VFZM5L

HFT[ 5MTFGF     ;M\UNGFDF DF :JLSFZ[ K[S[4 H[ ZSD ,LW[, CTL
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T[ 5ZT VF5L NLW[, VG[ JW]DF 8LJL 56 VF5[, CT]P VFD V[S

AFH] ZSD GCL ,LWFG] SC[TF CMI VG[ ALHL AFH] ZSD R]SJL

NLWFG] SC[TF CMI4 TIFZ[ VFZM5L 5MTFGL H CSLSTM YL JLZ]wWG]

SA], SZTF CMI4T[DGM VF ARFJ 8SJF5F+ H6FTM GYLP 

VF  C[T];Z   GFDNFZ  ;]l5|DVNF,TGF  ,[g0DFS"  R]SFNF

Basalingappa vs Mudibasappa GF S[;DF 9ZFjiFF

D]HA “ 28. In the absence of compelling justifications,

reverse  onus  clauses  usually  impose  an

evidentiary burden  and  not  a  persuasive

burden.  Keeping this in view, it is a settled position

that when an accused has to rebut the presumption

under Section 139, the standard of proof for doing so

is that of “preponderance of probabilities”. Therefore,

if  the  accused  is  able  to  raise  a  probable  defence

which creates doubts about the existence of a legally

enforceable debt or liability, the prosecution can fail.

As clarified in the citations, the accused can rely on

the materials submitted by the complainant in order to

raise  such  a  defence  and  it  is  conceivable  that  in

some cases  the  accused  may not  need to  adduce

evidence  of  his/her  own.”  VF  R]SFNFDF  9ZFjIF  D]HA

VFZM5L  p5ZMST  CSLST  VF  ZLT[  ;FALT  SZL  XS[,  GYLP
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VG[ TS D/[, CMJF KTF DM{BLS 5]ZFJFGF VFWFZ[ ZC[, CMI4

VFZM5LGM  VF  ARFJ  8SJF5F+  H6FTM  GYLPVF

SFD[ VFZM5LV[ 5MTFGL HFTG[ ;F1FLGF 5L\HZFDF ,FJLG[ RSF;[,

K[ 5Z\T]  T[8,F DF+YL T[  5|MA[A, 0LO[g; ,FJ[, CMJFG]  DFGL

XSFI  GCLP  5|M;LHZ  D]HAGL  SFI"JFCL  SZJFYL

5]ZFJFVM ;FALT K[ V[D SCL XSFI GCLP

sZ_f VF S[;DF VFZM5LV[ 5MTFGF V[S ARFJ TZLS[ OZLIFNLGL GF6F

WLZJF H[8,L OFIGFg;LI, S[5[;L8L GF CMJFGM V[S ARFJ pEM

SZ[,  K[P  VG[  V[  C[T];Z  p,8T5F;DF

OZLIFNLV[ H[ CSLSTM :JLSFZ[, K[ S[ 4 T[VMG[ JW] GF6F ,[JF A[\S

DF  HJ]  50[  TYF  OZLIFNLGL  SDF6L  5rRL;  YL  +L;  CHFZ

CMJFG]  :JLSFZ[, K[  T[G[  VFWFZ[  VF ARFJ ,[JFDF VFJ[, K[P

VFD VFGF YSL OZLIFNLVF GF6F WLZL XS[  T[  DF8[  ;1FD GF

CTF T[J] VFZM5LGL N,L, K[P 

5Z\T]  VFZM5LGL  5MTFGF  VF  ARFJYL  H  JLZ]wwFGL

CSLSTM GM :JLSFZ Z[S0" 5Z SZ[, K[ T[G[ VCL HMJFDF VFJ[TM

4VFZM5LV[  HFT[  5MTFGL  ;ZT5F;DF  VF  SFD  GF

OZLIFNL ;FY[ GF ZSD GF AN,FDF SMZFv DF+ ;CL  JF/F  R[S

VF5[,  CMJFG]  TYF  ZMS0F  5\NZ  CHFZ  R]SjIFG]  TYF  V[S

V[,;L0L 8LJL VF5[,FG] :JLSFZ SZ[, K[P VFD VFZM5LGL VF

CSLSTM  V[SALHFYL  TNG  JLZMWFEF;L  K[P  V[S  AFH]

5MTFG[  pKLGF  GF6F ,[JFGL HZ]Z H GYL V[D ZH]VFT CMI
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VG[ ALHL H ,F.GDF VF GF6F GF AN,F DF R[SM TYF 8LJL

TYF  ZMS0  ZSD  VF5IFG]  :JLSFZ  SZFTM  CMI

T[JF  ;DI[  VFZM5LGM  VF  ARFJ  T[DGL  TNG  JLZMWFEF;L

CSLSTM  GF  VFWFZ[  DFGJF  5F+  H6FTM  GYLP  VG[  V[8,F

DF+YL OZLIFNLGL GFF6FSLI Vv1FDTF 5]ZJFZ YTL GYLP

OZLIFNL N=FZF ZH] SZJFDF VFJ[, N:TFJ[HM G[ wIFG[ ,[TF

T[DGL  GF6FSLI  ;1FDTF  H6FI  VFJIF  AFN  cc  ONUS

SHIFTINGcc  YIF  AFNYL  VFZM5L  TZO[  T[GF  B\0G Z]5  SM.

VFWFZ  5]ZFJF  ZH]  YI[,  GYLP  RMSS;  56[  VF  HHD[g8  DF

9ZFjiFF D]HA SM. 56 jISTLG[ G[U[8LJ 5]ZFJM ,L0 SZJF SCL

XSFI GCLP 5Z\T] A;L,L\uU55F GF S[;DF 5FZF v!! DF 8F\S[,

VgI R]SFNF[T[  EFZT A[Z, V[g0 0=D D[gI]O[SRZL\U S\5GL JLP

VDLGR\N  %IFZ[,F,  GF  S[;DF  5FZF  !Z  DF  9ZFJIF  D]HA

“Upon consideration  of  various  judgments  as
noted hereinabove,  the position of  law which
emerges  is  that  once  execution  of  the
promissory note is admitted, the presumption
under  Section  118(a)  would  arise  that  it  is
supported  by  consideration.  Such  a
presumption is rebuttable. The defendant can
prove  the  non-existence  of  consideration  by
raising a probable defence. If the defendant is
proved to have discharged the initial  onus of
proof  showing  that  the  existence  of
consideration  was  improbable  or  doubtful  or
the same was illegal, the onus would shift  to
the plaintiff who will be obliged to prove it as a
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matter  of  fact  and  upon  its  failure  to  prove
would dis-entitle him to the grant of relief on
the  basis  of  the  negotiable  instrument.  The
burden upon the defendant of proving the
non-existence of the consideration can be
either direct or by bringing on record the
preponderance  of  probabilities  by
reference  to  the  circumstances  upon
which he relies. In such an event the plaintiff
is  entitled  under  law  to  rely  upon  all  the
evidence led in the case including that of the
plaintiff as well. In case, where the defendant
fails  to  discharge the initial  onus of  proof  by
showing  the  non-existence  of  the
consideration, the plaintiff would invariably be
held  entitled  to  the  benefit  of  presumption

arising under Section 118(a) in his favour. VFD

VF R]SFNFDF  9ZFjIF  D]HA VFZM5L  51F[  VFJM  ARFJ DM{BLS

Z]5[ p9FjIF AFN YL OZLIFN 51F[ T[G] B\0G YIF AFNYL T[GF 5Z

56  X\SF  YFI  T[JM  SM.  JLX[QF  5]ZFJM  ZH]  SZ[,  GYLPVFD

SC[JFTF R[S YL D[/J[,  GF6F BZL ZLT[ VFZM5LV[ XF SFZ6M;Z

D[/J[,  T[JM  SM.  JLX[QF  B],F;M  VFZM5LGF  p,8T5F;  YSL

p9FJ[, 0LO[g; YSL D/L VFJTM GF CMI 4 VFZM5L HFT[H UM/

UM/ JLWFGM SZTF CMI DFGL XSFI GCLP VG[ V[ ZLT[ VFZM5L

51FGM VF ARFJ 8SJF5F+ H6FTM GYLP 

JW]DF  VFZM5L  HFT[  H  OZLIFNLV[  5MTFGF  5Z  S,D

v    !#( GF +6 S[; SZ[, CMJFG] :JLSFZTF CMI TIFZ[ T[DGF

5Z  SM.  H  ,[6L  ZSD  AFSL  GF  CTL  T[  5]ZJFZ  SZJFGL

Page No. 27J.M.F.C., 3rd court,
GANDHINAGAR



                                                                       C.C. NO. 1146 - 2021

HJFANFZL V[S DF+ VFZM5LGL ZC[  K[P H[GF VEFJ[  56 VF

ARFJ 8SJF5F+ H6FTM GYLP

JW]DF GFDNFZ ;]l5|D VNF,T[  VF C[T];Z VF5[,

VgI  V[S  R]SFNM  8[-L;L\C  JLPGFZFI6NF;  D\CT  sTFP

_*P_#PZZf G[ DFG;C J\RF6[ ,[JFDF VFJ[ TM T[DF 5FZF ) DF

9ZFjiFF D]HA  9. The Trial Court and the First Appellate

Court have noted that in the case under N. I. Act the

complainant need not show in the first instance that

he had the capacity. The proceedings under Section

138 of the N. I. Act is not a civil suit. At the time, when

the complainant gives his evidence, unless a case is
set up in the reply notice to the statutory notice
sent,  that  the  complainant  did  not  have  the
wherewithal,  it  cannot  be  expected  of  the
complainant to initially lead evidence to show that
he  had  the  financial  capacity.  To  that  extent  the

Courts in our view were right in holding on those lines.

However,  the accused has the right  to demonstrate

that the complainant in a particular case did not have

the capacity and therefore, the case of the accused is

acceptable  which  he  can  do  by  producing

independent  materials,  namely,  by  examining  his

witnesses and producing documents. It is also open

to him to establish the very same aspect by pointing

to the materials produced by the complainant himself.

VFD VF R]SFNFVMDF 9ZFJ[, ;L\wWFTM VF VNF,TG[ A\WGSTF"

CMI4 CFY 5ZGF S[;DF RRF" SZL T[ D]HA A0"G OZLYL VFZM5L

51F[  XLO8 YIF AFNYL VFZM5L  51F  T[G]  JCG SZ[, GF CMI4
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T[DGF  51F[  TIFZ  AFNGF  TASS[  ;]RS  ZLT[  DM{G  ZC[,  CMI4

VFZM5L 5MT[ 5|MA[A, 0LO[g; T[ ZLT[ :YF5LT SZL XS[, GF CMI4

OZLIFNL 5MTFGM[ 51F T[ ZLT[ 5]ZJFZ SZJFDF ;O/ ZC[, CMI4

VFZM5LGF VF ARFJ DFGJF ,FIS H6FTF GYLP

sZ!f VF SFD[ VFZM5L TZO[ V[S ARFJ V[JM 56 p9FJJFDF VFJ[,

K[S[4 VF SFD[ HM VFZM5L 5Z OZLIFNLV[ ;G[ Z_!& TYF Z_!

*DF S[; SZ[, CMI TM ;G[ Z_!( DF T[YL JW] pKLGL ZSD VF

S[;M RF,TF CMJF KTF VF5[, CMI4 T[J] DFGL XSFI GCLP 5Z\T]

VFU/ p5Z RRF"  SZL  T[  D]HA VFZM5L  HIF  V[S  AFH]  V[D

SC[TF CMI S[ pKLGF  GF6F DF8[ SMZF R[SM VF5[,F 4 ALHL AFH]

N,L,DF V[D SC[TF CMI S[  4 ;DFWFG DF R[SM  VF5[,F  TYF

5MTFGF 5Z OZLIFNLV[ +6 S[; SZ[, CMJFG] 56 :JLSFZTF CMI

TIFZ[  JLZMWFEF;L  GLJ[NG  SZTF  CMI  TIFZ[  VF  ARFJ

8SJF5F+ H6FTM GYLP

sZZf VF  SFD[   HIFZ[  VFZM5L  ;DFWFG  DF8[  R[SM  VF5[,  CMJFG]

HFT[  :JLSFZTF  CMI  TIFZ[  VF  OZLIFNDF  ZH]  TSZFZL  R[S

T[ VF ;DFWFG 5[8[GM GF  CMJF KTF VF SFD GF OZLIFNLV[ T[GM

N]Z5IMU  SZ[, CMI T[J] 5]ZJFZ SZL XS[, GYLPJW]DF V[S JFZ

VF R[S pKLGL ZSD DF8[ TYF ALHL JFZ VF R[S ;DFWFG DF8[ 4

+LHL JFZ VF R[S SMZF OZLIFNL  5F;[ VUFpYL 50[, CMI4 TYF

VgI JBT[ VFJL SM. ,[6L ZSD ,LW[, H GF CMI T[JL OZTL

OZTL  ZH]VFTM  CMI4  VFZM5LGM   VF  ARFJ  56  8SJF5F+

H6FTM GYLP
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JW]DF VFZM5L HFT[ :JLSFZ[ K[S[ VF R[S AFAT[ 5M,L; :8[XG DF

SM. OZLIFN SZ[, GYLPVFD V[ ZLT[ 56 50L ZC[, SMZF R[S GM

N]Z5IMU SZFI[, CMI T[D VFZM5L ;FALT SZJFDF GLQO/ UI[,

K[P

sZ#f  VF SFD[ VFZM5L TZO[ V[S ARFJ V[JM 56 ,[JFI[, K[ S[4 VF SFD[

T[VMG[ GM8L; AH[, H GYLP 5Z\T] T[ AFAT[ HMJFDF VFJ[ TM VF

SFD[ VFZM5LV[ H[ SJZ ccGM ;[D 5Z;G VMG W V[0=[;cc GF X[ZF

5ZT VFJ[, K[ T[GF VFWFZ[ VF ARFJ ,LW[, CMJFG] H6FI K[P

5Z\T] VF XF/F G] ;ZGFDF K[ H[GF 5Z YL SJZ 5ZT VFJ[, K[P

VFZM5LV[  5MT[  VCL  ZC[TF  GYL  S[  GMSZL  SZTF  GYL

S[  VF  ;ZGFD]  TNG  VGvJ[,L0  K[  T[JM  SM.  ARFJ  ;RM8

VFWFZ 5]ZFJF GF VFWFZ[ SM8" ;D1F NXF"J[, GYL S[ H[GFYL T[VM

GM8L;YL ;DU| 56[ VHF6 ZC[, CMJFG] DFGL XSFIP JW]DF VF

SFD[  VFZM5LGL  %,L  VF\Sv (YL  YI[, K[  T[DF  T[D6[  OZLIFN

VZHLDF H6FJ[, ;ZGFD] H NXF"J[, CMI VF ARFJ 56 T[ ZLT[

JLZMW GF SM. ;A/ 5]ZFJF GF VEFJ[  DFGJF ,FIS H6FTM

GYLP

VF  C[T];Z  GFDNFZ  ;]l5|D  VNF,TGM

R]SFNM  ;FZJ  .gJ[:8D[g8  V[g0  OFP  Sg;<8[XG  5F|P  ,LP

JLP ,MI0 ZHL:8Z VMO XL5LU ,g0LIG VMOL; :8FO s2007

(14)  SCC  753f  G[  DFG;C  J\RF6[  ,.V[  TM4  a  strict

interpretation is given that the drawer should have

actually received the notice for  the period of 15

days  to  start  running  no  matter  that  the  payee
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sent the notice on the correct address, a trickster

cheque drawer would get  the premium to avoid

receiving the notice by different strategies and he

could  escape  from  the  legal  consequences  of

Section 138 of the Act. It must be borne in mind

that the court should not adopt an interpretation

which  helps  a  dishonest  evader  and  clips  an

honest  payee  as  that  would  defeat  the  very

legislative measure.

[21] In Maxwell's Interpretation of Statutes,

the  learned  author  has  emphasized  that

"provisions  relating  to  giving  of  notice  often

receive  liberal  interpretation"  (vide  p.  99  of  the

12th Ed.). The context envisaged in Section 138

of  the  act  invites  a  liberal  interpretation  for  the

person who has the  statutory  obligation  to  give

notice because he is presumed to be the loser in

the transaction and it  is for his interest the very

provision is made by the legislature. The words in

clause (b) of the proviso to Section 138 of the Act

show that the payee has the statutory obligation

to "make a demand" by giving notice. The thrust in

the clause is one the need to "make a demand". It

is only the mode for making such demand which

the legislature has prescribed. A payee can send

the notice for doing his part for giving the notice.
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Once it is dispatched his part is over and the next

depends on what the sendee does."

VF   H  C[T];Z  GFDNFZ  S[ZF,F  CF.SM8"GM  R]SFNM  REENA

SAJI V/S STATE OF KERALA, 2020 LawSuit(Ker)

93 T[  DFG;C J\RF6[ ,.V[ TM T[DF 56 GFDNFZ SM8["  GM\W[,

K[ S[4  [14] "Receipt of the notice" by the drawer of

the  cheque  need  not  be  actual  receipt  of  the

notice.  It  could  also  be  deemed  receipt.  Such

deemed receipt is envisaged under Section 27 of

the  General  Clauses  Act  which  provides  for

raising a presumption of service of notice when it

is sent to the correct address by registered post.

[15] In view of the presumption under Section 27

of the General Clauses Act, when it is stated in

the complaint  that  the notice  has been sent  by

registered post to the address of the drawer, it is

unnecessary to further aver in the complaint that

inspite of the return of the notice unserved, it  is

deemed  to  have  been  served  or  that  the

addressee is deemed to have knowledge of the

notice. Unless and until the contrary is proved by

the  addressee,  service  of  notice  is  deemed  to

have been effected at the time at which the letter

would have been delivered in the ordinary course

of business. When the notice is sent by registered

post  by  correctly  addressing  the  drawer  of  the

cheque,  the  mandatory  requirement  of  issue  of
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notice  in  terms  of  Clause  (b)  of  the  proviso  to

Section 138 of the Act stands complied with. It is

then  for  the  drawer  of  the  cheque to  rebut  the

presumption about the service of notice and show

that  he  had  no  knowledge  that  the  notice  was

brought  to  his  address  or  that  the  address

mentioned on the cover was incorrect or that the

letter was never tendered or that the report of the

postman  was  incorrect  (See  Alavi  Haji  v.

Muhammed, 2007 6 SCC 555)[16] 

In Alavi Haji  (supra), it  has also been held that,

Section 114 of the Indian Evidence Act read with

illustration  (f)  thereunder  enables  the  court  to

presume that,  in  the common course of  natural

events,  the  communication  would  have  been

delivered at the address of the addressee.

VFD p5ZMST R]SFNFDF 9ZFJ[, ;L\wWFTM G[ ,1FDF ,[TF 56 VF

ARFJ 8SJ5F+ H6FTM GYLP VG[  VFZM5LGL VF N,L, 56

DFGJF,FIS H6FTLGYLP

sZ$f VF SFD[ VFZM5L TZO[ V[S ARFJ V[JM 56 ,[JFI[, K[ S[4  ZL8"G

D[DM .O[S8 GM8 S,LIZ GF X[ZF ;FY[ 5ZT VFJ[, K[[P T[YL VF

D[DM 56 J[,L0 U6L XSFI GCLP5Z\T] VCL VF 8[SGLS, XaNMG[

HMJFDF VFJ[TM T[DF CF, GF6FSLI JIJ:YFGF CMI4  .O[S8
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GM8  S,LIZ  T[JM  X[ZM  A[\SLU  8=Fg;H[S;GMDF  SZFTM  CMI4

K[ VFD V[ ZLT[ VF ZL8"G D[DM .G J[,L0 U6L XSFI GCLP 

sZ5f VF SFD[ VFZM5L TZO[ V[S ARFJ V[JM 56 ,[JFI[, K[ S[4  SMZF

R[SMDF BM8L ZSD JLUT EZL VF BM8L OZLIFN SZFI[, K[P 5Z\T]

HIFZ[ SM. jISTL N=FZF ;FDL jISTLG[ SMZF R[SM V5FTF CMI4 TM

T[ JLUTM EZL XSJFGL DM{G ;CDTL ;FY[H V5FTF CMI K[P VF

C[T];Z SFINFSLI HMUJF. HMJFDF VFJ[TM AM0L ZF.8L\U OL,

SZJ]  S[  D8LZLI,  V<8Z[XG  SZJ]  S[  ;CL  ;LJFIGL  AFSLGL

JLUTM EZJL T[ SM. JFHAL ARFJ GYLP

VF C[T];Z GFDNFZ U]HZFT CF.SM8" GF GLBL, UF\WL JLP :8[8

VMO U]HZFT GF  S[; DFG;C J\RF6[  ,.V[  TM  T[DF  GFDNFZ

VNF,T[ 5FZF $* DF 9ZFJ[, K[S[4  (47.) If a principal

or employer deputes his agent or employee
to purchase an article and if the dealer fills
up that signed blank cheque leaf showing
the  exact  amount  covered  by  the  bill
showing the price of the article sold then it
cannot be said that what was handed over
by  the  drawer  of  the  cheque  is  only  a
signed blank cheque leaf. In such cases an
implied authority to the trader/seller of the
article  to  fill  up  the  cheque  leaf  can
certainly be inferred. Similarly, there may
also  be  cases  where  at  the  time  of
settlement  of  the  accounts,  a  particular
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amount was found payable by the drawer
of the cheque to the other party and if  a
signed blank cheque entrusted to be filled
up  later  is  filled  up  in  tune  with  the
accounts,  showing  the  actual  amount
payable by the drawer of the cheque to the
other party,  then also it  can be said that
there was the implied authority  to  fill  up
the signed blank cheque leaf. There may be
such  instances  where  the  sum  is
ascertainable and the signed blank cheque
leaf  is  given  to  fill  up  the  same  after
ascertaining the same. 

In such cases there would be no difficulty
to infer an implied authority given by the
drawer. Simply because the cheque is seen
filled up or written in the hand writing of
another  person  it  cannot  lead  to  a
conclusion that only a signed blank cheque
leaf  was  given.  The  person  signing  the
cheque  may  have  difficulty  due  to  many
reasons to write the cheque and it might
have  been  filled  up  by  the  payee  or  by
another.  In  such  cases  it  cannot  be  said
that  what  was  handed  over  was  only  a
signed blank cheque leaf. In all such cases
the ultimate conclusion may depend upon
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the proof of the transaction and execution
of the instrument. It must also be held that
when it is a case that only a signed blank
leaf was handed over by the accused, then
he must offer satisfactory explanation as to
the circumstances under which the signed
blank cheque happened to be handed over.
Considering  the  totality  of  the  evidence
and  circumstances,  it  is  for  the  court  to
draw the  inference  as  to  whether  it  was
given with  an implied authority  to  fill  up
the same showing the amount ascertained
or ascertainable to discharge the debt or
liability.  Therefore,  there  may  be  such
cases  where  implied  authority  can  be
inferred.  But  the  contention  that  when a
signed blank cheque leaf is handed over, it
can never be filled up and that if it is filled
up it would amount to a material alteration
within the meaning of using Section 87 of
the  N.I.  Act,  does  not  stand to  rhyme or
reason.  Similarly,  the  contention  that
Section 20 of the N.I. Act is applicable to
an unfilled or blank cheque leaf also cannot
be  accepted.  It  would  depend  upon  the
facts of each case. Therefore ,  it is neither
a case which attracts Section 87 of the N.I.
Act nor is it a case where the complainant
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can rely upon Section 20 of the N.I. Act and
contend that as a signed blank cheque leaf
is given it gives an authority to fill up the
same according to the whim and fancy of
the payee. [See: P. Purushothaman Nair v.
K.  Sreekantan  Nair]  VFD4  VCL\  T[  ZLT[  56

R[S ;CL ;FY[ ZH] YI[, CMI AFSLGL JLUTM EZJF 5ZJFGUL

VF5[, CX[ T[J] DFGL H XSFIP VFD VFZM5LGM p5ZMST TDFD

ARFJM DFGJF5F+ H6F. VFJTF GYLP

sZ&f VFD4  p5ZMST  5]ZFJM  ;DU|  ZLT[  HMTF  VFZM5LV[  CF,GL

OZLIFN JF/M R[S SFIN[;ZGF ,[6F 5[8 VF5[, CMJF AFAT[ X\SF

5|[Z[ T[VM 5]ZFJM VF5[, G CMJFG] H6F. VFJ[ K[ VG[ VFZM5LGM

;NZ 0LO[g; 5|MA[A, CMJFG]\ H6F. VFJT] GYLP

sZ*f VFD p5ZMST 5]ZFJF 5ZYL V[ CSLST ;FlAT YFI K[ S[ OZLIFNLV[

VFZM5LG[ VF5[, GF6F\GL 5ZT R]SJ6L 5[8[ VFZM5LV[ TSZFZL

R[S  .:I]  SZJFDF\  VFJ[,  CMJFG]\  56  5]ZJFZ  YFI  K[P

HIFZ[  VFZM5LV[  TZO[GF  ;DU|  5]ZFJM  HMJFDF\  VFJ[  TM

OZLIFNLGF  ;NZ  5]ZFJF  5Z  X\SF  pt5gG  YFI  T[JM  SM.

DFGJF ,FIS 5]ZFJM ZH] SZ[, GYLP

sZ(f p5ZMST TDFD CSLSTM GHZ[ ,[TF\ VG[ CFY 5ZGF S[;DF\ 50[,F

TDFD DF{lBS VG[ N:TFJ[HL 5]ZFJF wIFG[  ,[TF\4  R[SGL ZSDG]\

OZLIFNLG]  SFIN[;ZG]\  <C[6]  VFZM5L  5F;[  AFSL  50T]\  CMJFG]\

VG[  T[GF AN,FDF\  TSZFZL R[S .:I]  SZ[, CMJFG]\  VG[  T[  R[S
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A[gSDF\  EZTF\  ZL8G"  YI[, CM. lGIT ;DIDF\  GM8L; VF5[,

CMJFG]\ VG[ OZLIFNLV[ tIFZAFN lGIT ;DIDF\ OZLIFN NFB,

SZ[,L CM.4 OZLIFN51F VFZM5L ;FD[GM VF1F[l5T U]gCM 5]ZJFZ

SZL  XS[,  CMJFG]\  Ol,T  YT]\  CM.  D]N'F  G\v!  GM  lG6"I

CSFZFtDSDF\  9ZFJJFDF\  VFJ[  K[ VG[ VFZM5L G[  G[UMXLV[A,

>g:8|]D[g8  V[S8GL  S,D  !#(  GF  U]GF  ;AA  TS;LZJFG

9ZFJJFDF\ VFJ[ K[P

sZ)f VF SFD[  VFZF[5LG[ WL G[UF[XLI[A, .g:8]D[g8 V[S8GL S,D o !

#(  GF  U]GF  ;AA  TS;LZJFG  9ZFJJFDF\  VFJ[,  CMI

gIFIG[  BFTZ VFZM5LG[  ;HFGF 5|DF6 AFAT[  ;F\E/JF p5Z

S[; D],TJL ZFBJFDF VFJ[ K[P

TFZLB ov !_q_#qZ_Z&

:Y/ ov UF\WLGUZ

                    sV[OPV[GP;M,\SLf   
 +LHF V[0LP ;LJL, HH VG[ H[PV[DPV[OP;LP
                 sHH SM0vHLH[_!55Zf      
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;HF V\U[ ;F\E?IF

s#_f CF,GF SFD[  OZLIFNL TYF T[DGF lJPJPzL CFHZ K[P VFZM5L

S[ T[DGF lJPJPzL CFHZ K[P 

s#!f OZLIFNL TZO[ lJPJPzLGL V[JL ZH]VFT K[ S[4 CF,GF VFZM5LV[

U\ELZ 5|SFZGM U]GM SZ[, K[P CF,GF ;DIDF\ R[SM ZL8"G YJFGF

lS:;F JWL ZC[, K[P ;DFHDF\ NFB,M A[;F0JM H~ZL AGL HFI

K[P  H[YL  VFZM5LG[  SFINF  D]HAGL  DCTD  ;HF  SZJL

HM.V[ VG[ J/TZ V5FJJM HM.V[P

s#Zf VF VNF,TDF\ VFZM5L TZO[ CFHZ ZCL T[VMGF lJwJFG JSL,

zL  V[ ;HF V\U[  ZH]VFT SZTF H6FJ[, K[ S[4 VF SFD[ VF

VFZM5L  pDZ,FIS   jISTL   CMI  VF  SFD[  T[VMG[  VMKFDF

VMKL ;HF SZJF VZH SZ[, K[P

s##f A\G[ 51FMG[ ;HF V\U[ ;F\E/iFFP VF SFD[ V[ 56 CSLST K[ S[4

CF,GF I]UDF\ SM.56 jIlST4 SM. 56 EMU[ DM8L ZSD D[/JJF

S[  DF,;FDFG  BZLNTL  JBT[  S[  pKLGF  GF6F\  ,[TL

JBT[  T[  ;FD[  BM8F R[SM  ,BL VF5L4 36L JFZ TM  SMZF  R[SM

VF5TF CMJFGF SL:;F JWL ZC[, K[P 5Z\T] ZSD S[ DF,;FDFG

S[ CFY pKLGL ZSD D[/jIF AFN T[ ZSD VYJF DF, ;FDFGG]\

D]<I 5ZT SZTF GYL VG[ GF6\F G R}SJJF 50[ T[ DF8[ SFINFG]\
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BM8] VY"38G SZL4 T[GM N]Z5IMU SZTF\ ZC[ K[P ZSD 5ZT SZTF

GYL VG[ R[SM JUZ :JLSFZI[ 5ZT YTF\  ZC[ K[ T[  B}A U\ELZ

AFAT U6FI VG[ VFJF U]gCFVM lNG5|TLNLG JWL ZCIF K[P

H[GF p5Z V\S]X ZFBJM H~ZL K[P ;FDFgI ZLT[  ;HFGL DF+F

S[JL  CMJL  HM.V[  T[  AFAT[  GFDNFZ  J0L  VNF,T  TYF

GFDNFZ ;JM"rR VNF,TGF DFU"NX"S R}SFNFVM p5,aW K[P WL

G[UMXLV[A,  .g:8]=D[g8  V[S8DF\  ;NZC]  HMUJF.  ;]WFZFYL

NFB,   SZJF  5FK/  ,[HL:,[RZGM  C[T]  A[gSG]\  SFDSFH  T[GF

lGIDMG];FZ  VG[  SM.56  HFTGF  VJZMW  lJGF  ;TT

VlJZT56[ RF,T]\ ZC[ T[ DF8[G]\ K[P VF SFD[ VFZM5LV[ OZLIFNL

5F;[YL GF6F pKLGF  ,. T[ 5[8[GL  ZSD R]SJJF  T[DGL  ;CL

JF/M  R[S  OZLIFNLG[  VF5[, K[ H[ R[S JUZ :JLSFZI[ 5ZT

OZ[,  K[P  GM8L;  VF%IF  AFN  56  GF6F  5ZT  SZ[,  GYLP

,F\AM ;DI S[; RF,TF NZdIFG 56 SFIN[;ZGF ,[6FGF GF6F

5ZT SZJF SM. ZSD 5ZT SZ[, GYLP SFINF 5FK/GM C[T] TYF

VFZM5LGL  JT"6]S  ,1FDF\  ZFBTF4  VFZM5L  DF+  p\DZ,FIS

K[  T[8,F  DF+  YL  T[DGF  5|tI[  NIF  ZFBJL  G

HM.V[ VG[ ;DFHDF\ NFB,M   A[;[4 ,MSMGM ZMH ZMHGL GF6F\

SLI  jIJ:YFDF\  lJ`JF;  8SL

ZC[  T[  DF8[  VFZM5LG[  RMSS;56[  ;HF  SZJL  HM.V[  T[D  VF

VNF,TG]\  DFGJ]\  K[P  SFZ6 S[4   SFINFGF   5|:YFl5T l;wWF\T

VG];FZ  SFINM  30JF   5FK/GM  ,[HL:,[RZGM  .ZFNM

Page No. 40J.M.F.C., 3rd court,
GANDHINAGAR



                                                                       C.C. NO. 1146 - 2021

SFINFG[ V;ZSFZS AGFJJFGL D]bI OZHM VNF,TMGL  K[  VG[

HM  T[  D]HA G  SZJFDF\  VFJ[  TM  ,MSMGM  ZMHAZMHGL  GF6F\

SLI ,[J0vN[J0GL jIJ:YFDF\YL lJ`JF; p9L HX[4 ,MSM R[SMGM

A[OFD  N]Zp5IMU  SZTF\  VRSFX[  GCL  H[GF  SFZ6[  EFZTLI

VY"T\+ S[ H[ lJSF;XL, VY"T\+ K[ T[G[ G]S;FG YFI T[D K[P

s#$f CF,GF S[;GL CSSLTM VG[ ;\HMUM ,1FDF\  ,.V[ TM4 VFZM5L

5MT[ 9Z[, GMSZLIFT TZLS[ XL1FS GL GMSZL SZGFZ jISTL  K[P

pKLGF ,LW[, GF6F 5ZT SZJFGL VG[ VFYL"S DNN DF8[ ,LW[,

GF6F ;DI;Z 5ZT SZJFGL VG[ NZ[S jISTLG[ ZC[, GF6FGL

HZ]ZLIFT VF TDFD AFATMGL U\ELZTF T[DG[  bIF, CMJL H

HM.V[P  V+[GL  SM8"DF\  S[;  RF,TF  NZdIFG  VFZM5L

TZO[ OZLIFNLG[ R[SGL ZSD R}SJJFDF\ VFJ[, GYLP VFD A[,[g;

G CMJF  KTF  BM8F[  R[S  VF5JFGM .ZFNM  VFZM5L  V[  5C[,[YL

H  ;[J[,  CMJFG]   H6FI  K[P  VFD  VFZM5LGL  NFGT4  ZSD

OZLIFNLG[  5ZT  GCL\  VF5JFG]\  H6FI  K[P  VFZM5LGL

JT"6}SG[  ,1F[  ZFBL4  T[G[  5|MA[XGGM  ,FE VF5JM  56 IMuI

H6FTM GYLP  T[ p5ZF\T VF VNF,T[ WL G[UMXLV[A, .g:8=]D[g8

V[S8v!((! GL S,D !#( DF\ H6FJ[, ;HFGL HMUJF.VM

56  ,1F[  ,LW[,  K[P [138.  Dishonour  of  cheque  for

insufficiency,  etc.,  of  funds in  the account.  —Where

any cheque drawn by a person on an account maintained
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by him with a banker for payment of any amount of money

to  another  person  from out  of  that  account  for  the

discharge, in whole or in part, of any debt or other liability,

is  returned  by  the  bank unpaid,  either  because  of  the

amount of money standing to the credit of that account is

insufficient  to  honour  the cheque or  that  it  exceeds the

amount  arranged  to  be  paid  from  that  account  by  an

agreement  made  with  that  bank,  such  person  shall  be

deemed to have committed an offence and shall, without

prejudice to any other provisions of this Act, be punished

with imprisonment for [a term which may be extended

to two years], or with fine which may extend to twice

the amount of the cheque, or with both:

OZLIFNL TZO[ J/TZGL ZH]VFT ,1F[ ,LWLP VF VNF,T[

GFDNFZ  U]HZFT  CF.SM8"GF  Z__*s!f  HLPV[,PV[RP5FGF  G\

PZZ5  X\SZ,F,  V[g0  5ZDFZ  lJ~wW  lNG[X  AFA],F,

A[FZLIFJF/F  lJU[Z[GF  R}SFNFGL  CSLSTM  ,1FDF\  ,LW[,  K[4

H[DF\ ;HF SZTL JBT[ N\0 R}SJJFGM VFN[X N}Z SZ[, CTM4 5Z\T]

J/TZ R}SJJFGM VFN[X IYFJT ZFBJFDF\ VFJ[, CTM T[ R}SFNF

VG];FZ VFZM5LG[ N\0 VG[ J/TZ R}SJJFGM C]SD V[S ;FY[ G

SZL  XSFI4  T[  CSLST  VF  VNF,T[  ,1F[  ,LW[,  K[P  ;NZ
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SFD[  VFZM5L ;FD[GF U]GFGM 5|SFZ TYF VF\S v!& JF/M R[S

VF5[,  CMJFGL  O,LT  YTL  CSLST  wIFG[  ZFBL  TYF  GFDNFZ

U]HZFT CF.SM8"GF Z__$sZf HLPV[,PV[RP 5FGF G\AZ v Z)4

VFZP;LP DC[TF lJ~wW U]HZFT :8[8 O8L",F.hZ S\5GL ,LPGF

R]SFNFDF\  H6FJ[,  CSLST[  WL  G[UM;LI[A,  .g:8]|D[g8  V[S8GL

S,Dv!#(   GL   HMUJF.   SZJFGF  WFZF;EFGF   VFXI

wIFG[   ZFBL  TYF  lS|DLG, 5|M;LHZ  SM0GL  S,DvZ)sZf  GL

HMUJF.  wIFG[  ,.G[  VF  VNF,T  D]N'F  G\P  Z

VgJI[ GLR[ D]HAGM ccVFBZL C]SDcc SZ[ K[P

voo VF B ZL   C] S D oov

!f VF  SFDGF  VFZM5L  VlG,S]DFZ  AA,NF;  GFIS

GMSZL  ;ZGFD]v  lX1FSzL  H[PV[;P58[,  lJWFD\lNZ4  ZF\W[HF4

TFPHLP  UF\WLGUZ  ZC[9F6G]  ;ZGFD]v  %,M8  G\P  $_5q!4

lS;FGGUZ4  ;[S8ZvZ&4  UF\WLGUZGFVMG[  WL

G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv  !#(  D]HAGF  ;HF

G[  5F+   U]gCFDF\  lS|DLG,  5|M;LhZ  SM0GL  S,DvZ55sZf

VgJI[  TS;LZJFG  9ZFJJFDF\  VFJ[  K[  VG[  ;NZ  U]GFDF\

VFZM5LG[ V[S s!f JQF"GL ;FNL S[NGL ;HF EMUJJL T[JM C]SD

SZJFDF\ VFJ[ K[P  

Zf S=LDLG,  5|M;LhZ  SM0GL  S,Dv#5*s#f  D]HA  OZLIFNJF/F

R[SGL ZSD ~FP54__4___ qv sV\S[  ~l5IF 5F\R ,FB 5]ZFf

VFZM5LV[ OZLIFNLG[ J/TZ 5[8[ VF C]SD TFZLB YL V[S DF;GL
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V\NZ R]SJL VF5JLP HM VFZM5L J/TZGL ZSD C]SD TFZLBYL

V[S DF;GL V\NZ R]SJJFDF\ lGQO/ HFI TM JW] K DF;GL ;FNL

S[NGL ;HF EMUJJL T[JM C]SD SZJFDF\ VFJ[ K[P

#f VF  SFDGF  VFZM5LV[  H[  ;HF  EMUJ[,  CMI

TM4  ;LPVFZP5LP;LPGL  S,Dv$Z(  D]HA  EMUJ[,  ;HF

DHZ[ VF5JLP

$f VF C]SDGL BZL GS, lS|DLG, 5|M;LhZ SM0GL S,Dv#&#s!f

VgJI[ VFZM5LG[ TFtSF,LS lJGF D]<I[ 5]ZL 5F0JLP

 VF C]SD VFHZMH TFP !_YL4 DFC[v DFR"4 ;G[ vZ_Z&

GF ZMH B]<,L VNF,TDF\  JF\RL ;\E/FJL4 T[VMGL ;CL SZL4

HFC[Z SIM"P

TFZLB ov !_q_#qZ_Z&

:Y/ ov UF\WLGUZ

                         sV[OPV[GP;M,\SLf   

     +LHF V[0LP ;LJL, HH VG[ H[PV[DPV[OP;LP

                       sHH SM0vHLH[_!55Zf 
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