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Juvenile Justice (Care and Protection of Children) Rules : Rule-
12(3) :

In every case concerning a child or juvenile in conflict with law,

the age determination inquiry shall be conducted by the court or

the Board or, as the case may be, the Committee by seeking

evidence by obtaining -

(@ () the matriculation or equivalent -certificates, if
available; and in the absence whereof;

(1))  the date of birth certificate from the school (other
than play school) first attended; and in the absence
whereof;

(i11)  the birth certificate given by a corporation or a
municipal authority or panchayat;

(b) and only in the absence of either (i), (ii) or (ii1) of clause
(a) above, the medical opinion will be sought from a duly
constituted Medical Board, which will declare the age of the
juvenile or child. In case exact assessment of the age cannot be
done, the Court or the Board or, as the case may be, the
Committee, for the reasons to be recorded by them, may, if
considered necessary, give benefit to the child or juvenile by
considering his/her age on lower side within the margin of one

year.
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And, while passing orders in such case shall, after taking into
consideration such evidence as may by available, or the medical
opinion, as the case may be, record a finding in respect of his age
and either of the evidence specified in any or the clauses (a)(i),
(i1),(ii) or in the absence whereof, clause(b) shall be the
conclusive proof of the age as regards such child or the juvenile
in conflict with law."
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Section-34 of the POCSO Act : Procedure in case of commission

of offence by child and determination of age by Special Court :

(1)  Where any offence under this Act is committed by a child,
such child shall be dealt with under the provisions of the
Juvenile Justice (Care and Protection of Children) Act,
2015 (2) of 2016).

(2) If any question arises in any proceeding before the Special
Court whether a person is a child or not, such question
shall be determined by the Special Court after satisfying
itself about the age of such person and it shall record in
writing its reasons for such determination.

(3) No order made by the Special Court shall be deemed to be
invalid merely by any subsequent proof that the age of a
person as determined by it under sub-section (2) was not

the correct age of that person.”

Al doisy Ydaligfd ¥R (32 Aos MIeselal 2Als Rlcgol)
RoU ol saH-cw(R) ofl aPIdIgAl el Lalal ddl %330 e
AHId B,

Section-94 of the J.J. Act : Presumption and determination of age

(1)  Where, it is obvious to the Committee or the Board, based
on the appearance of the person brought before it under
any of the provisions of this Act (other than for the

purpose of giving evidence) that the said person is a child,
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the Committee or the Board shall record such observation
stating the age of the child as nearly as may be and
proceed with the inquiry under section 14 or section 36, as
the case may be,without waiting for further confirmation
of the age.

(2) In case, the Committee or the Board has reasonable
grounds for doubt regarding whether the person brought
before it is a child or not, the Committee or the Board, as
the case may be, shall undertake the process of age
determination, by seeking evidence by obtaining —

(1) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the
concerned examination Board, if available;and in
the absence thereof;

(11) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(111) and only in the absence of (i) and (ii) above,age shall
be determined by an ossification test or any other
latest medical age determination test conducted on the
orders of the Committee or the Board; Provided such
age determination test conducted on the order of the
Committee or the Board shall be completed within
fifteen days from the date of such order.

(3) The age recorded by the Committee or the Board to be the

age of person so brought before it shall, for the purpose of
this Act, be deemed to be the true age of that person.”
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In the case of P. Yuvaprakash Versus State represented by
Inspector of Police in Criminal Appeal No. 1898 of 2023 decided
on date 18-07-2023 wherein the Honorable Supreme Court held
that:

"It is evident from conjoint reading of the above provisions that
wherever the dispute with respect to the age of a person arises in the
context of her or him being a victim under the POCSO Act, the
courts have to take recourse to the steps indicated in Section 94 of
the JJ Act. The three documents in order of which the Juvenile
Justice Act requires consideration is that the concerned court has to
determine the age by considering the following documents:

“(1) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the
concerned examination Board, if available; and in the
absence thereof;

(i1)) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(ii1)) and only in the absence of (i) and (ii) above, age shall
be determined by an ossification test or any other latest
medical age determination test conducted on the orders
of the Committee or the Board”.
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Section 87 of B.N.S. : Kidnapping, abducting or inducing womam to
compel her marriage:-

Whoever kidnaps or abducts any woman with intent that she may be
compelled, or knowing it to be likely that she may be compelled, to
marry any person against her will, or in order that she may be forced
or seduced to illicit intercourse or knowing it to be likely that she will

be forced or seduced to illicit intercourse, shall be punished with
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imprisonment of either description for a term which may extend to
ten years, and shall also be liable to fine and whoever, by means of
criminal initimidation as defined in thid Sanhita or of abuse of
authority or any other, method of compulsion, induces any woman to
go from any place with intent that she may be, or knowing that it is
likely that she will be, forced or seduced to illicit intercourse with

another person shall also be punishable as aforesaid.

(R.q) 23 AUl B8 ¥ ciRrdlY o1 Rielal (ofl.
ol RA.) A sIIEl dl. ad] YdIg 07 ol AR &l Bdlcyai
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Sisofl sdH— 355 Hxoiofl 24uf] AdAYIA & .

Section 137 of B.N.S. : Kidnapping : -

(1) Kidnapping is of two kinds: kidnapping from India, and
kidnapping from lawful guardianship—

(a) whoever conveys any person beyond the limits of India
without the consent of that person, or of some person legally
authorised to consent on behalf of that person, is said to
kidnap that person from India;

(b) whoever takes or entices any child or any person of unsound
mind, out of the keeping of the lawful guardian of such child
or person of unsound mind, without the consent of such
guardian, is said to kidnap such child or person from lawful
guardianship.

Explanation- The word"lawful guardian" in this clause
include any person lawfully entrusted with the care or

custody of such child or other person.
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Exception- This clause does not extend to the act of any
person who in good faith believes himself to be the father of
an illegitimate child, or who in good faith believes himslef to
be entitled to the lawful custody of such child, unless such
act is committed for an immoral or unlawful purpose.

(2) Whoever kidnaps any person from India or from lawful
guardianship shall be punished with imprisonment of either
description for a term which may extend to seven years, and

shall also be liable to fine.
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Para-9 " There is a distinction between "taking" and "allowing" a minor
to accompany a person. The two expressions are not synonymous
though it can not be laid down that in no conceivable
circumstances can the two be regarded as meaning the same thing
for the purpose of Sec. 361. Where the minor leaves her father's
protection knowing and having capacity to know the full import
of what she is doing, voluntarily joins the accused person, the
accused can not be said to have taken her away from the keeping
of her lawful guardian. Something more has to be shown in a
case of this kind and that is some kind of inducement held over
by the accused person or an active participation by him in the
formation of the intention of the minor to leave the house of the
guardian".
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Section 63 : Rape:-

A man is said to commit "rape" if he--

(a) penetrates his penis, to any extent, into the vagina, mouth,
urethra or anus of a woman or makes her to do so with him or
any other person; or

(b) inserts, to any extent, any object or a part of the body, not
being the penis, into the vagina, the urethra or anus of a woman
or makes her to do so with him or any other person; or

(c) manipulates any part of the body of a woman so as to cause
penetration into the vagina, urethra, anus or any part of body of
such woman or makes her to do so with him or any other person;
or

(d) applies his mouth to the vagina, anus, urethra of a woman or
makes her to do so with him or any other person,
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under the circumstances falling under any of the following seven
descriptions:

First. Against her will.
Secondly.Without her consent.

Thirdly.With her consent, when her consent has been obtained
by putting her or any person in whom she is interested, in fear of
death or of hurt.

Fourthly.With her consent, when the man knows that he is not
her husband and that her consent is given because she believes
that he is another man to whom she is or believes herself to be
lawfully married.

Fifthly.With her consent when, at the time of giving such
consent, by reason of unsoundness of mind or intoxication or the
administration by him personally or through another of any
stupefying or unwholesome substance, she is unable to
understand the nature and consequences of that to which she
gives consent.

Sixthly.With or without her consent, when she is under eighteen
years of age.

Seventhly.When she is unable to communicate consent.
Explanation 1.For the purposes of this section, "vagina" shall
also include labia majora.

Explanation 2.Consent means an unequivocal voluntary
agreement when the woman by words, gestures or any form of
verbal or non-verbal communication, communicates willingness
to participate in the specific sexual act:

Provided that a woman who does not physically resist to the act
of penetration shall not by the reason only of that fact, be
regarded as consenting to the sexual activity.

Exception 1.A medical procedure or intervention shall not
constitute rape.



JUDGMENT 27 Sp. POCSO CASE No.06/2026

Exception 2.Sexualwith his own wife, the wife not being under
fifteen years of intercourse or sexual acts by a man age, is not

rape.

Section: 64(2 Punishment for rape:-

(m) commits rape repeatedly on the same woman,
shall be punished with rigorous imprisonment for a term
which shall not be less than ten years, but which may extend
to imprisonment for life, which shall mean imprisonment
for the remainder of that person’s natural life, and shall also

be liable to fine.
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Section 65 of B.N.S : Punishment for rape in certain cases:-

(1

)

Whoever, commits rape on a woman under sixteen years of
age shall be punished with rigorous imprisonment for a
term which shall not be less than twenty years, but which
may extend to imprisonment for life, which shall mean
imprisonment for the remainder of that person’s natural life,

and shall also be liable to fine:

Provided that such fine shall be just and reasonable to meet
the medical expenses and rehabilitation of the victim:
Provided further that any fine imposed under this sub-

section shall be paid to the victim.

Whoever, commits rape on a woman under twelve years of
age shall be punished with rigorous imprisonment for a
term which shall not be less than twenty years, but which
may extend to imprisonment for life, which shall mean
imprisonment for the remainder of that person’s natural life,

and with fine or with death:

Provided that such fine shall be just and reasonable to meet
the medical expenses and rehabilitation of the victim:
Provided further that any fine imposed under this section

shall be paid to the victim.

sAluIEUA AR [A3g AY deldHd HY3d B 5, il sidall
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Section 3 Of POCSO ACT : Penetrative sexual assault:-
A person is said to commit “penetrative sexual assault” if

(a) he penetrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a child or makes the child to
do so with him or any other person; or

(b) he inserts, to any extent, any object or a part of the
body, not being the penis, into the vagina, the urethra or
anus of the child or makes the child to do so with him or
any other person; or

(c) he manipulates any part of the body of the child so as to
cause penetration into the vagina, urethra, anus or any
part of body of the child or makes the child to do so with
him or any other person; or

(d) he applies his mouth to the penis, vagina, anus, urethra
of the child or makes the child to do so to such person or
any other person.

Section 4 Of POCSO ACT : Punishment for penetrative sexual
assault:-

(1)  Whoever commits penetrative sexual assault shall be
punished with imprisonment of either description for a term
which shall not be less than seven years but which may
extend to imprisonment for life, and shall also be liable to
fine.

(2)  Whoever commits penetrative sexual assault on a
child below sixteen years of age shall be punished with
imprisonment for a term which shall not be less than twenty
years, but which may extend to imprisonment for life,
which shall mean imprisonment for the remainder of
natural life of that person and shall also be liable to fine.

(3)  The fine imposed under sub-section

(1) shall be just and reasonable and paid to the victim to
meet the medical expenses and rehabilitation of such
victim.
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Section 5 Of POCSO ACT : Aggravated penetrative sexual
assault:-

(a)

(b)

(c)

(d)

(e)

Whoever, being a police officer, commits penetrative sexual
assault on a child —

(1) within the limits of the police station or premises at
which he is appointed; o

(i1) in the premises of any station house, whether or not
situated in the police station, to which he is appointed; or

(i11) in the course of his duties or otherwise; or

(iv) where he 1s known as, or identified as, a police officer;
or

whoever being a member of the armed forces or security
forces commits penetrative sexual assault on a child—

(1) within the limits of the area to which the person is
deployed; or

(i1) in any areas under the command of the forces or armed
forces; or

(ii1) in the course of his duties or otherwise; or

(iv) where the said person is known or identified as a
member of the security or armed forces; or

whoever being a public servant commits penetrative sexual
assault on a child; or

whoever being on the management or on the staff of a jail,
remand home, protection home, observation home, or other
place of custody or care and protection established by or
under any law for the time being in force, commits
penetrative sexual assault on a child, being inmate of such
jail, remand home, protection home, observation home, or
other place of custody or care and protection; or

whoever being on the management or staff of a hospital,
whether Government or private, commits penetrative sexual
assault on a child in that hospital; or

(f) whoever being on the management or staff of an educational

institution or religious institution, commits penetrative sexual
assault on a child in that institution; or

(g) whoever commits gang penetrative sexual assault on a child.
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Explanation.—When a child is subjected to sexual assault by
one or more persons of a group in furtherance of their
common intention, each of such persons shall be deemed to
have committed gang penetrative sexual assault within the
meaning of this clause and each of such person shall be liable
for that act in the same manner as if it were done by him
alone; or

(h) whoever commits penetrative sexual assault on a child using
deadly weapons, fire, heated substance or corrosive
substance; or

(1) whoever commits penetrative sexual assault causing grievous
hurt or causing bodily harm and injury or injury to the sexual
organs of the child; or

(j) whoever commits penetrative sexual assault on a child, which

(1) physically incapacitates the child or causes the child to
become mentally ill as defined under clause (1) of section
2 of the Mental Health Act, 1987 (14 of 1987) or causes
impairment of any kind so as to render the child unable to
perform regular tasks, temporarily or permanently;

(i1) in the case of female child, makes the child pregnant as a
consequence of sexual assault;

(111) inflicts the child with Human Immunodeficiency Virus or
any other life threatening disease or Infection which may
either temporarily or permanently impair the child by
rendering him physically incapacitated, or mentally ill to
perform regular tasks;

(k) whoever, taking advantage of a child's mental or physical
disability, commits penetrative sexual assault on the child; or

(1) whoever commits penetrative sexual assault on the child more
than once or repeatedly; or

(m) whoever commits penetrative sexual assault on a child below
twelve years; or

(n) whoever being a relative of the child through blood or
adoption or marriage or guardianship or in foster care or
having a domestic relationship with a parent of the child or
who is living in the same or shared household with the child,
commits penetrative sexual assault on such child; or
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(o) whoever being, in the ownership, or management, or staff, of
any institution providing services to the child, commits
penetrative sexual assault on the child; or

(p) whoever being in a position of trust or authority of a child
commits penetrative sexual assault on the child in an
institution or home of the child or anywhere else; or

(q) whoever commits penetrative sexual assault on a child
knowing the child is pregnant; or

(r) whoever commits penetrative sexual assault on a child and
attempts to murder the child; or

(s) whoever commits penetrative sexual assault on a child in the
course of communal or sectarian violence or during any
natural calamity or in similar situations]; or

(t) whoever commits penetrative sexual assault on a child and
who has been previously convicted of having committed any
offence under this Act or any sexual offence punishable
under any other law for the time being in force; or

(u) whoever commits penetrative sexual assault on a child and
makes the child to strip or parade naked in public, is said to
commit aggravated penetrative sexual assault.

Section 6 Of POCSO ACT : Punishment for aggravated
penetrative sexual assault.:-

(1) Whoever commits aggravated penetrative sexual assault shall
be punished with rigorous imprisonment for a term which
shall not be less than twenty years, but which may extend to
imprisonment for life, which shall mean imprisonment for
the remainder of natural life of that person and shall also be
liable to fine, or with death.

(2) The fine imposed under sub-section (1) shall be just and
reasonable and paid to the victim to meet the medical

expenses and rehabilitation of such victim.
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“8. ....The courts must, while evaluating evidence, remain alive to
the fact that in a case of rape, no self-respecting woman would come
forward in a court just to make a humiliating statement against her
honour such as is involved in the commission of rape on her. In cases
involving sexual molestation, supposed considerations which have
no material effect on the veracity of the prosecution case or even
discrepancies in the statement of the prosecutrix should not, unless
the discrepancies are such which are of fatal nature, be allowed to
throw out an otherwise relial prosecution case. The inherent
bashfulness of the females and the tendency to conceal outrage of
sexual aggression are factors which the Courts should not over-look.
The testimony of the victim in such cases is vital and unless there are
compelling reasons which necessitate looking for corroboration of
her statement, the courts should find no difficulty to act on the
testimony of a victim of sexual assault alone to convict an accused
where her testimony inspires confidence and is found to be reliable.
Seeking corroboration of her statement before relying upon the
same, as a rule, in such cases amounts to adding insult to injury.
Why should the evidence of a girl of a woman who complains of
rape or sexual molestation, be viewed with doubt, disbelief or
suspicion? The Court while appreciating the evidence of a
prosecutrix may look for some assurance of her statement to satisfy
its judicial conscience, since she is a witness who is interested in the
outcome of the charge levelled by her, but there is no requirement of
law to insist upon corroboration of her statement to base conviction
of an accused. The evidence of a victim of sexual assault stands
almost at par with the evidence of an injured witness and to an
extent is even more reliable.”

93U R (4. 222 s sdlu1e11 AUIEs gol acwR(2) 124.2{1.2.
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"Suffice it to point out that where a person on whom rape is
committed is under 16 years of age, even consent is immaterial (vide
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fifthly of s.375) and penetration is sufficient to constitute the sexual
intercourse necessary to the offence of rape (vide : explanation to
S.375). No attempt has been made on behalf of the appellant to
take his case out of these provisions. No other argument was
addressed on the basis of the medical evidence for contending that
there was no penetration except, as already noted, that there were no
marks of violence on the person of the prosecutrix. That is clearly
immaterial 'because that would merely suggest want of violent
resistance on the part of the prosecutrix, which is wholly
Inconsequential when the prosecutrix is under 16 years of age."

YA CiIoIGIolol R G111 HIBE Bl IR HER AEC] ol IHal IR f[UH SI2
edRI Sldl B SIAPNIGIEl Ugliol Hal 2oy [A. 222 A8 ISRl
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Para-5: It is well settled law that if the version of the prosecutrix is
believed, basic truth in her evidence is ascertainable and if it
is found to be credible and consistent, the same would form
the basis of conviction. Corroboration is not a sine qua non
for a conviction in a rape case. The evidence of a victim of
sexual assault stands at par with the evidence of an injured
witness and is entitled to great weight, absence of
corroboration notwithstanding. If the evidence of the victim
does not suffer from any basic infirmity and the
“probabilities factor” does not render it unworthy of
credence, as a general rule, there is no reason to insist on
corroboration, except from medical evidence, where, having
regard to the circumstances of the case, medical evidence can
be expected to be forthcoming. When a grown up and
married woman gives evidence on oath in Court that she was
raped, it is not the proper judicial approach to disbelieve her
outright.

Para-6 : In this regard it would be useful to quote certain observations
of this Court in the case of Bharwada Bhoginbhai Hirjibhai
vs. State of Gujarat, [(1983) 3 SCC 217] wherein it is
observed that:

“10. By and large these factors are not relevant to India, and the
Indian conditions. Without the fear of making too wide a
statement, or of overstating the case, it can be said that rarely
will a girl or a woman in India make false allegations of
sexual assault on account of any such factor as has been just
enlisted. The statement is generally true in the context of the
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urban as also rural Society. It is also by and large true in the
context of the sophisticated, not so sophisticated, and
unsophisticated society. Only very rarely can one conceivably
come across an exception or two and that too possibly from
amongst the urban elites. Because: (1) A girl or a woman in
the tradition bound non- permissive Society of India would
be extremely reluctant even to admit that any incident which
is likely to reflect on her chastity had ever occurred. (2) She
would be conscious of the danger of being ostracised by the
Society or being looked down by the Society including by her
own family members, relatives, friends and neighbours. (3)
She would have to brave the whole world. (4) She would face
the risk of losing the love and respect of her own husband
and near relatives, and of her matrimonial home and
happiness being shattered. (5) If she is unmarried, she would
apprehend that it would be difficult to secure an alliance with
a suitable match from a respectable or an acceptable family.
(6) It would almost inevitably and almost invariably result in
mental torture and suffering to herself. (7) The fear of being
taunted by others will always haunt her. (8) She would feel
extremely embarrassed in relating the incident to others
being over powered by a feeling of shame on account of the
upbringing in a tradition bound society where by and large
sex is taboo. (9) The natural inclination would be to avoid
giving publicity to the incident lest the family name and
family honour is brought into controversy. (10) The parents
of an unmarried girl as also the husband and members of the
husband's family of a married woman would also more often
than not, want to avoid publicity on account of the fear of
social stigma on the family name and family honour. (11) The
fear of the victim herself being considered to be promiscuous
or in some way responsible for the incident regardless of her
innocence. (12) The reluctance to face interrogation by the
investigating agency, to face the court, to face the cross
examination by Counsel for the culprit, and the risk of being
disbelieved, acts as a deterrent.

In view of these factors the victims and their relatives are not
too keen to bring the culprit to books. And when in the face
of these factors the crime is brought to light there is a built-in
assurance that the charge is genuine rather than fabricated.
On principle the evidence of a victim of sexual assault stands
on par with evidence of an injured witness. Just as a witness
who has sustained an injury (which is not shown or believed
to be self inflicted) is the best witness in the sense that he is
least likely to exculpate the real offender, the evidence of a
victim of a sex-offence is entitled to great weight, absence of
corroboration notwithstanding. And while corroboration in
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the form of eye witness account of an independent witness
may often be forthcoming in physical assault cases, such
evidence cannot be expected in sex offences, having regard to
the very nature of the offence. It would therefore be adding
insult to injury to insist on corroboration drawing inspiration
from the rules devised by the courts in the Western World
(Obeisance to which has perhaps become a habit presumably
on account of the colonial hangover). We are therefore of the
opinion that if the evidence of the victim does not suffer from
any basic infirmity, and the “probabilities factors” does not
render it unworthy of credence, as a general rule, there is no
reason to insist on corroboration except from the medical
evidence, where, having regard to the circumstances of the
case, medical evidence can be expected to be forthcoming,
subject to the following qualification: Corroboration may be
insisted upon when a woman having attained majority is
found in a compromising position and there is a likelihood of
her having levelled such an accusation on account of the
instinct of self-preservation. Or when the 'probabilities factor'
is found to be out of tune”. (emphasis supplied)

Para-7 : In Sadashiv Ramrao Hadbe v. State of Maharashtra, [(2006)
10 SCC 92], this Court reiterated that the sole testimony of
the prosecutrix could be relied upon if it inspires the
confidence of the Court:

“9. Itis true that in a rape case the accused could be convicted on
the sole testimony of the prosecutrix, if it is capable of
inspiring confidence in the mind of the court. If the version
given by the prosecutrix is unsupported by any medical
evidence or the whole surrounding circumstances are highly
improbable and belie the case set up by the prosecutrix, the
court shall not act on the solitary evidence of the prosecutrix.
The courts shall be extremely careful in accepting the sole
testimony of the prosecutrix when the entire case is
improbable and unlikely to happen.”

(Au.R) 2 doisy udlY sl AN cllNslal iRl AHIudl
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Section 29 : Presumption as to certain offences :-

Where a person is prosecuted for committing or abetting
or attempting to commit any offence under sections 3, 5, 7

and section 9 of this Act, the Special Court shall presume,
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that such person has committed or abetted or attempted to
commit the offence, as the case may be unless the contrary
is proved.

Section 30: Presumption of culpable mental state:-

(1) In any prosecution for any offence under this Act which
requires a culpable mental state on the part of the
accused, the Special Court shall presume the existence
of such mental state but it shall be a defence for the
accused to prove the fact that he had no such mental
state with respect to the act charged as an offence in
that prosecution.

(2) For the purposes of this section, a fact is said to be
proved only when the Special Court believes it to exist
beyond reasonable doubt and not merely when its
existence 1s established by a preponderance of
probability.

Explanation.--In this section, "culpable mental state"

includes intention, motive, knowledge of a fact and the

belief in, or reason to believe, a fact.

(u.3)  wdly YosiRAl AN cliaslal WiRI Audl A[E 1A
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Para-33: Section 29 and 30 of the POCSO Act does not actually relief
the prosecution of its burden to prove a case. These
provisions of law, however, lesson the burden of the
prosecution by shifting the onus of proof to the accused.
Once the foundation for holding the presumption is
establised, afer that the duty is cast upon the accused to prove
his innocence. In the case in hand, the appellant did not prove
his innocence by adducing evidence. Thereafore, this court is
of the opinion that the appellant failed to discharge his
statutory burden. The learned trial court rightly held that the
charge brought agianst the appellant has been proved beyond
all resonable doubt. We are of the opinion that the learned
trial court has correctly appreciated the prosecution evidence
in the light of the aforesaid statutory provision. We therefore,
hold that the impugned judgment does not require any
interference. Accordingly, we hereby hold that the appeal is
devoid of merit and therefore, the appeal stands dismissed.

In the case of Anmol dudhram Barsagade Vs State Of
Maharashtra in Criminal Appeal n0.600/2017 Decided on
23/04/2018, it was held that ;

"the presumption u/s 29 is not absolute. It would come into
operation only when the prosecution is first able to establish
facts that would from the foumdation for the presumption
under Section-29. The suggestion that even if foundation
facts are not establised, the prosecution can involve the
statutory presumption, would render Section 29 vulnerable to
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the vice of unconstitutionality. The statutory presumption
would stand activated only if the prosecution proves the
fundamental facts."
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