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Essential ingredients of Section 138 of the Negotiable Instruments Act:

1.The person must have drawn a cheque on an account maintained by him
for payment to another person for the discharge, in whole or in part, of
any debt or other liability.

2.The cheque must have been issued for the discharge of a legally
enforceable debt or liability.

3.The cheque must be presented to the bank within three months from the
date on which it is drawn or within its validity period, whichever is
earlier.

4.The cheque must be returned unpaid due to insufficiency of funds or the
account being closed, etc.

5.A written demand notice must be issued to the drawer of the cheque
within thirty days from receiving information from the bank regarding the
return of the cheque as unpaid.

The drawer of the cheque fails to make payment of the cheque amount to
the payee or holder in due course within fifteen days of the receipt of the
said notice.
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(22)...(A) M/s Prajapati Oil Industries v. State of
Gujarat, 2004 (1) GLH 365 (Gujarat High Court)
The Hon’ble Gujarat High Court held that once the

execution of the cheque is admitted or proved, the
statutory presumption under Sections 118(a) and 139 of
the Negotiable Instruments Act immediately comes into
operation that the cheque was issued for consideration
and in discharge of a legally enforceable debt or liability.
The burden thereafter shifts upon the accused to rebut
the said presumption by leading probable evidence. A
mere denial of liability is insufficient to displace the

statutory presumption.
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(B)Bharat Barrel & Drum Manufacturing Co. Ltd. v.
Amin Chand Pyarelal, (1999) 3 SCC 35

The Hon’ble Supreme Court held that once the execution
of a negotiable instrument is admitted, a presumption of
consideration arises under Section 118(a) of the
Negotiable Instruments Act. The defendant can rebut the
presumption by raising a probable defence on the
touchstone of preponderance of probabilities, either
through direct evidence or from the circumstances
appearing on record. However, a bare denial of
consideration does not constitute a probable defence and
is not sufficient to shift the burden back upon the

complainant.

(C) K.N. Beena v. Muniyappan, (2001) 8 SCC 458

The Hon’ble Supreme Court held that in a prosecution
under Section 138 of the Negotiable Instruments Act,
once the issuance of the cheque is admitted, the Court is
bound to draw the statutory presumptions under Sections
118 and 139 of the Act. The burden of proving that the
cheque was not issued towards any legally enforceable
debt or liability lies upon the accused. Mere denial in the
reply or statement of defence is not sufficient. Unless the
accused rebuts the statutory presumption by leading
cogent evidence, the complainant is entitled to the

benefit of the presumption.
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(D)Hiten P. Dalal v. Bratindranath Banerjee, (2001)
6 SCC 16

The Hon’ble Supreme Court held that the presumptions
under Sections 118(a) and 139 of the Negotiable
Instruments Act are mandatory presumptions of law and
not merely presumptions of fact. Once the foundational
facts are established, the Court has no discretion but to
raise the statutory presumption in favour of the holder of
the cheque. The accused may rebut the presumption by
proving a probable defence; however, such rebuttal need
not be beyond reasonable doubt and may be established

on the standard of preponderance of probabilities.

(E) Krishna Janardhan Bhat v. Dattatraya G. Hegde,
(2008) 4 SCC 54

The Hon’ble Supreme Court observed that although
Section 139 raises a statutory presumption in favour of the
holder of the cheque, the existence of a legally
enforceable debt is not an irrebuttable presumption. The
accused is not required to enter the witness box and may
rebut the statutory presumption by relying upon the
materials brought on record by the complainant or by
establishing a probable defence from the circumstances of
the case. The standard of proof required for rebuttal is that
of preponderance of probabilities and not proof beyond

reasonable doubt.
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edRl s3RAIE Bdedult dldd o sla, ¥l sFAAE)IA Aled] He)
sH ARG 2410d d sy 2419d, A SH AHAIUd] AHH &dl 5 SH
d 3sS U dI9dl Wcal 53d ol %R SAAIERA ARIUlA allv]
Ysdd e, ARIlal s2lu1El ase] sl HAE &ldIg] 38S U YRAUR
1R 8 ¥l sAA1E13 ARl URlg] ALY Bldig) Ui elofl 2 el
ASIY 8.

(au)..61d0ll 513 3AIENRA 35S GUR Ais— 07 &] A UIRIg] A1diEal 1y
2% AWl sAiedidl] aslsdal unel VA & AHY Ais— AR ¢
JIEARA A Y AV & A a ¥ WRd AR AIod ol e AH
Ais— a3 &l 2 AV 8. Aeg VS edl Udl Ais— 1w dioi] olig]y
ARl 2%1.21.9]. &l HisAd 8. 241, AHIRIUla o1ZlA 61l 2141 GllE
el AR sl oiuig dlad aefl.21d Guisda yYrdl dl €l
aaNflAcid gorgHoe ASe SEHH —13C d¥l VUL HYOlg] AHojH ol
SRUIEURI0ll ARSLIHI O Hal Al AAojdH Il AARIV] ediRl SiuRl Y1d] %
s3] visol sAUIAHI A41Ad ai®fl. dH % Mgd 5oll &SlSA ol AN
&llol Adl A1 SiHall ARIUlA €l daNflAoid gogRoe A2 sEHH— 2

3¢ ol alidi dsARdlel Al HEl ol.q ol [G10fU "& SRHI" Ui

Ao As).oysl. 819.5.8. 2AiddloloR
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19 8 Vol Yal 6. 243 oA IRoll BldHi ofl2 YY¥Gioll §SH SAIHI 419

N

8.

—.@SHI—

Al siHoll AR WRHR  SiHAde  wHH]slaig ool
of]. 0l ARA.ARA. ofl SHH-R9<(R) 2odd U] aNRRJUGE orgHoe
SHH—A3< ofl Yol doll A dsARdIel sAUdIHI 241D & Adl
Glal ugl 4% 43 Al U Ydadl,

85H AI%AY dRlui: a3 Al , HIB: AdIRE, Adl: R0RS ofl AY
vl Aeidadi dizll, qa0id] g sal.

diRlu: 43/0¢ /0S5
290 :oldloioR

(¢l Qadl elRicic)

Ao AAs).oys].A.5.5., 210121,
YAIES] 1 »Foauuo

Ao As).oysl. 819.5.8. 2AiddloloR
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2 A% olloid Aieie] 3:

(as)... sARuIEloll (A.9.20 B1%R & IR ARI] dE AR 3
ddall [d.9.4]] s1%2 o8]
— sAAE] a3’ dl.a.2fl oA weNd & 5, AR SIRIEAR0I

AHudlall &dl Ue1 SFARUIE] ol Ud of 53] sNUIEla ofSRUlol SA B ol
SAA1€] B2lal Ul UAd! 8 K| 2ARIV]al d4RHI UR ol Auid SEal]
A% 5241 d2l Asoll sHY] HHR| dNdR AYIdd] HI2 edld S B,

— A s1d ARG ddNRfRAcid gogHoe Aseol saH-A3¢
Ao dsARUIe 83d & RUAR AN ¥R ¢€lRA dH [Eo—udl[Ea
As F2aloll 321 Al U B Aol ol IAIHI GTRIAR dUR] &l 1) 8,
%] oSl cygsiRlel] dlaiofladl ¥ndI B d A1U4RUS FRIES W
& 2191 AoNAHI 8d AR ARIla 24 243ldl]l JlURERIN SAUIHT 419
AR AURIa dedl sndl 24 5] of A=A 5 el 241RIUlal dofl
dieflRal AW o1g] ug ARG Uldloll Scuall 248414 AR d 2d
2% Al AgA. A Yl eslsd & 5, ¥ A%2NHI dslRlal Bl
AUNYAIHI AHId] 2] & ddl A%NHI A1l dsRIofl dl%ioflual
YNNI B d ¥33 B UG Al USRall dotiRAle] MHIRI AUl IRl
ysdllal 241 USRall @idelR Ue] dlgI21 4a eR1A1 Bal w1 dd]
Aci1dall 8] &, dell =« 2RI Hiot Seoll A A1UYIHT 2419 )
SARUIElG As dRIYSURIE URd SA &1 dotief] &JAd ofSellel CRUI
aef A3 aigl, a a2l suI€la Aoy cAR Holl A5 AH a1l ASI
ael.

- qdl swelel adla Afledia (AlARULRA) g i
UEIAdD  &lGall dall AG0l dYHI d¢Y 3.90,000/— Yl €5
149 1ofl Al B, U ddNRMRVBcid gogdoe Asedl saH—a3¢
WY1 Y ASoll Aol iRl 28H Yelloll €5 sdIofl Al 241
SIRAEI @RI AHIUUIHI AIAE ® 2al 819 Uil S2AHI AdId dl0| Jsd]]
SH BURlsd 84 Sdl dUR 8 e ARl 241 AHEIAdD AUYIH]
AH1Ad] ATl iR ALaARMRA.HI €1dd HeTH 28H YAGloll €5
SRHIUUIHI 1] Aol dHIH 8H SFUIElS dadR dS Ysddiall
8SH 19411 A1 dl eI s31AIElA Asofl 250 YsUAd o8] sldiel]
&Ad  gsellaiell  aiglad X cRUIS YA ORIGR QI
Al.ARULAL ofl sga—3uw ol ordig 218l eldoll $AHI SIUIE
Ygiol 4oicR HA Adl gsH &l sARIRA ¥Rl 8.

Ao As).oysl. 819.5.8. 2AiddloloR
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(29)..  9YHI 92 A3 AU SI& §SH Sall A2NB ol IHER ol
QAU YsieHi 2Uld 2Ad RLuidl Lial Adl %33 FRIR B, FH|
oIHER 4l AV2s1E di¥d:HI Ankush Shivaji Gaikwad vs
State Of Maharashtra (2013) 6 SCC 770 il YSIEIHI dHY
aiHeR 4l AVzisié Pankajbhai Nagjibhai Patel vs The
State Of Gujarat & Anr 2001 (2) SCC 595 ofl YSIEla
olIHER A, AU s GuRsd YsIelHl sAIEla AR 1R,
SAH 3U9(3) Y¥Glo dNAR YsUdl Hi2ofl el s & ¥ &1
Uil S12A1H1 S2d 2161282302001 1a Adl SABIElA dsA] sl 2sH
AR LR sdd 3u9(3) dHodd AV siIEld Asdll 284
F2d dncR Ysdl A1udl ddl gsH sA19d1AH] 2419 dl d oARNS Hal
GAla arenRl. doll, diHeR YA si2 "Suganthi SureshKumer
V/S Jagdeeshan, AIR 2002 SC 681 ol YSIEIHI AH yel
&AAd 8 5, 1 AR 1 dacRel] 84 Ysdl il SYR Sl
AEIA BEofl A0 elldgdliofl gsH URl su1d] 25 .

(2¢).. 9y 241 s1A ARUIRA si2otl MIAAoll £3UAI2I S2d & ¥ 285
Fdl 2ure ¥R 21D &, AR dRUR REINR WA & ial ARV
SURY &I%R Wdldll SIg €25R dlAd aefl. 2RI &% oiefl dal
uA3 ARl IRE13NHT YSIEl M2 S ASR & ZH? Al AER
YsIEl ofl siRuEARAI S2d] A AY AIURUS B ¥ AoRiUIcl A.2[%RId
gsl elddoll Ysiel Sharad Jethalal Savla VS State of

Gujarat, 2017 3 GLR 2353 ii dld01 s2d 8 3,

- Para[ 25] However, the judgment that the learned
Magistrate may pronounce in the absence of the accused
by itself will not vitiate the judgment. Subsection (7) of
Section 353 of the Cr.P.C. clearly lays down that no
judgment delivered by any criminal court shall be deemed

to be invalid by reason only of the absence of any party.

Ao As).oysl. 819.5.8. 2AiddloloR
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- Para[27] So, far as the second question is
concerned, | am of the view that the trial Court committed
no error in issuing a non bailable warrant of arrest having
noticed that the accused was not present at the time of
pronouncement of the judgment and order of conviction
and sentence in view of the provisions of Section-418(2)
of the Cr.P.C. Under Subsection(2) of Section-418 of the
Cr.P.C., when the accused sentenced to imprisonment is
not present in the Court, the Court has to issue a warrant

of his arrest and the sentence shall commence on the date

of his arrest. | am of the view that the Magistrate had
two options. He could have, before pronouncement
of the judgment and order of conviction and
sentence, enforced the attendance of the applicant
accused in the Court or pronounce the judgment in
the absence of the accused and issue warrant of
arrest. The learned Magistrate thought fit to adopt
the latter part of the procedure i.e. pronounced the

judgment and thereafter, proceeded to issue a
warrant under Section-418(2) of the Cr.P.C. i,

Gulsa YsielHl AT sAT Yol a@l AR sad-3u3(9)
ofl Fdrdigal Lial dg ARMofl IREINNHI N8R A YsIEl R
SIRIEAR ol o], ayai, oiHeR YA si¢ R.Mohan V/S A K.
Vijaya Kumar 2012 (2) GLH 668 (SC) ol YsIElHI of|A o
&A9d 8 5§, %1 AR donarel] 284 YsA dlel dl ueld Ysiel i
SR Sl A1 AHyofl Feoll A% efloiddioll gsH uel sAH1d] 2SI
8 ¥ Al sRAHI GAld vy & ug Rl daell &R0l dHIH

Ao As).oysl. 819.5.8. 2AiddloloR
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YUIGER] AHIAd &1 AHY HUH IYoll Clald &l Seofl 2A%a s>

olollag oAl wRIg &l GURsd dHIH UJT LAl de Aol dHIH

A%9Nal LRIl def o RIotl BlaHi oflA HYYSiofl 5SH SAIHi 441 B.

1)..

mAVIgSH
Al SlHall AR WRHR SIHAA wHlsielg oliRlla €]
aoNflAGid gogHoe Aseal]l sHH—13¢ YAOlall Al Ul
JotiHi U d¥ell AIE] Seoll A cl2gd] Adl gsH SAUIMI
6119 8.

ofl.Aal. AA.AA. SAH-3€S (3) Yol dsAT] Jsoll s
3l 3,00,000/— SRAUIE eviddl] difluiell % a1y A1

AR U YSUdloll §SH SAIH] A41d 8.

A1 siHoll ARUIRA ¥ A1 ¢i121dd &l dl ofl e 214,202,
SAH—TSF < YO HlPdd Al HR AU,

wl gsHoll Ul asd  ofl.Ad.AAARAY.  SEH-vO¥
Ao AR Hofl 2119] 2RIl dicsidls [Qall Y& Y3
uisdl.

A1 s1A AR d2§ % SIS 1101 2% SAUIHT 41 &l dl d RE
SAIHI 2419 8 Y| A AR A5 AsS 284 ¥IHlol 2% S
&1 dl doil HuRS] € 53] A4€2 ¥1H019(13] oliHa U2 HYSA 28
ASR uiId €5 a5 ¥HI SWlall §SH SAIHI A1 & ql

AR A1 52 USS dI2 Y S lofl §SH S 141 A41d 8,

Ao As).oysl. 819.5.8. 2AiddloloR
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- 8SH IR diFlu 1 a3 Hl , HIE 1 21212, 20l 1202 § ofl AY

ved] AHeidadi aiRfl, Aaaid]l 182 sAl.

diRlu :93/0¢ /0S5
290 :alieflodR. (¢ Qadl BRiaia )
A1 A3].%Ysl.3%1.5.5., 2AiellolaR.

YA 1 flFoauuo

Ao As).oysl. 819.5.8. 2AiddloloR



