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8. If all the accused are absconding, the committing Magistrate
can record the evidence in their absence under Section 299, Cr
PC, but 1f one accused has been committed, then the evidence
against him will be recorded by the competent trial Court at the
same time against the remaining absconding accused, otherwise,
the same set of witnesses has to appear at two forums to their
harassment, and has to appear again if not covered by provisions
of Section 299, Cr PC.

9. Absconding accused cannot be given premium to frustrate the
justice or to misuse the process of law by treating them at par

with those accused who have shown respect for legal processes and
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have appeared and have not evaded their arrest.
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12. The Full Bench of Patna High Court reported inl985 Cr LJ 1238
(Pat), was discussing the provision of Section 319, Cr PC and
found that the accused who were suspended on evidence could be
summoned and sessions Court took cognizance, but the Full Bench
relied upon a decision rendered in the case of Joginder Singh v.
State of Punjab, reported in 1979 Cr LJ 33, and quoted as

under:——

"It will be noticed that both under Section 193 and Section 209,

the commitment is of 'the case' and not of 'the accused".

Thus, it 1s the case which is committed and not the accused. Once
the case has been committed, the absconding accused have to
appear or brought before the sessions Court and the Sessions
Judge 1is competent to remand him. The learned sessions Court
should have proceeded against such accused as per the provisions
for sessions trial, he erred in remanding back the case to

committing Court and thus delayed the trial.
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It will Dbe noticed that both under s. 193 and s. 209 the
commitment 1is of 'the case' and not of 'the accused' whereas
under the equivalent provision of the old Code viz. s. 193(1) and
s. 307A it was the accused who was committed and not 'the case’'.
It is true that there cannot be a committal of the case without
there being an accused person before the Court, but this only
means that before a case in respect of an offence is committed

there must be some accused suspected to be involved in the crime
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before the Court but once the case in respect of the offence qua
those accused who are Dbefore the Court 1is committed then the
cognizance of the offence can be said to have been taken properly
by the Sessions Court and the bar of s. 193 would be out of the
way and summoning of additional persons who appear to be involved
in the crime from the evidence led during the trial and directing
them to stand their trial along with those who had already been
committed must be regarded as incidental to such cognizance and a
part of the normal process that follows it; otherwise the
conferal of the power under s. 319(1) upon the Sessions Court
would be rendered nugatory. Further section 319(4) (b) enacts a
deeming provision in that behalf dispensing with the formal
committal order against the newly added accused. Under that
provision it 1is provided that where the Court proceeds against
any person under sub-s. (1) then the case may proceed as if such
person had been an accused person when the Court took cognizance
of the offence upon which the inquiry or trial was commenced; in
other words, such person must be deemed to be an accused at the
time of commitment Dbecause it 1s at that point of time the

Sessions Court in law takes cognizance of the offence.

In the above context it will be useful to refer to a decision of
this Court 1in Raghubans Dubey v. State of Bihar (1) where this
Court has (1) AIR 1967 SC 1167.

explained what is meant by taking cognizance of an offence. The
appellant was one of the 15 persons mentioned as the assailants
in the First Information Report. During the investigation the
police accepted the appellant's plea of alibi and filed a charge-
sheet against the others for offences under ss. 302, 201 and 149
I.P.C., before the Sub- Divisional Magistrate. The Sub-Divisional
Magistrate recorded that the appellant was discharged and
transferred the <case for inquiry to another Magistrate, who,
after examining two witnesses, ordered the issue of a non
bailable warrant against the appellant, for proceeding against
him along with the other accused under s. 207A of the old Code.
The order was confirmed by the Sessions Court and the High Court
and in further appeal to this Court it was held first, that there
could be no discharge of the appellant as he was not included in
the charge-sheet submitted before the Magistrate by the police
and, second, that the appellant could be proceeded against along
with other accused wunder s. 207A Cr. P.C. and this Court
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confirmed the order of the Magistrate. One of the contentions
urged before this Court was that the Magistrate had taken
cognizance of the offence so far as the other accused were

concerned but not as regards the appellant and with regard to

this contention (Sikri J. as he then was) observed as follows:

"In our opinion, once cognizance has been taken Dby the
Magistrate, he takes cognizance of an offence and not the
offenders; once he takes cognizance of an offence it is his duty
to find out who the offenders really are and once he comes to the
conclusion that apart from the persons sent up by the police some
other persons are involved, it 1s his duty to proceed against
those persons. The summoning of the additional accused is part of
the proceeding initiated by his taking cognizance of an offence.
As pointed out by this Court in Pravin Chandra Mody v. State of
Andhra Pradesh(l) the term "complaint"™ would include allegations
made against persons unknown. If a Magistrate takes cognizance
under s. 190(1) (a) on the basis of a complaint of facts he would
take cognizance and a proceeding would be instituted even
though . persons who had committed the offence were not known at
that time. The same position prevails, in our view, under s.
190 (1) (b) ."

It will thus appear clear that under section 193read with s. 209
of the Code when a case is committed to the Court of Sessions in
respect of an offence the Court of Sessions takes cognizance of
the offence and not of the accused and once the Sessions Court is
properly seized of the case as a result of the committal order
against some accused the power under s. 319(1l) can come into play
and such Court can add any person, not an accused before it, as
an accused and direct him to be tried along with the other
accused for the offence which such added accused appears to have
committed from the evidence recorded at the trial. Looking at the
provision from this angle there would be no question of reading
s. 319(1) subject or subordinate to s. 193.
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