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4. At the time of argument the learned advocate for the

plaintiff placed his reliance on following citations -
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01. M/s. Julien Educational Trust Vs. Sourendra Kumar
Roy and others, Civil Appeal No.8081-8082 of 2009
(arising out of S.L.P. (C) No0s.19619-20 of 2008)
decided on 02/12/2009, 2010 (2) ALL MR 413.

(Supreme Court)

02. Subhash Dhanraj Sankla Vs. Kajkhushroo alias
Kaki Phiroze Noble, Appeal From Order
No0.1270/2011 with Civil Application
No.1670/2011, decided on 12/09/2013, 2014 (1)
ALL MR 311. (In the High Court of Judicature at
Bombay.)

03. Harish Bulchand Tejwani Vs. Nandlal Hakikatrai
Motwani, Appeal Against Order No.8/2015, decided
on 14/08/2015, 2016 (1) ALL MR 127. (In the High

Court Judicature at Bombay.)

04. Shamrao Ganpat Chintamani Vs. Kakasaheb
Laxman Gorde, W.P. No0.324/2006, decided on
19/10/2007 (Aurangabad), 2008 (2) Mh.L.J. 819.

I have gone through the above citation, the Hon’ble
Apex Court observed that, O. 39, R. 1, 2 of CPC. Injunction —
Appellant Trust entered into agreement to purchase property
adjacent to its school. Separate sale deeds were to be executed
with co-sharer respondent Nos.1 to 8. Respondents handed over
certified copies of their title deeds. Respondents Nos.7 and 8
however, delayed giving their approval to draft conveyance deeds

and Appellant Trust came to know that respondents were
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negotiating sale of property with third party. Suit for specific
performance and application for injunction by Appellant.
Considering balance of convenience and inconvenience, interim
relief granted to appellant during pendency of suit. Held prima
facie was made out by the Trust and High Court was not justified

in setting aside order of trial court granting injunction.

If the suit property is allowed to be commercially
exploited by raising multi-storeyed structures thereupon, the
entire object of the suit filed by the appellant. Trust will be
rendered meaningless and the purpose for which the suit been

filed would be completely defeated.

Then, temporary injunction — For performance of
contract based upon oral agreement. Defendant agreed to sell suit
property on basis of registered will. Defendant not denying oral
agreement between parties. He contended that plaintiff failed to
perform obligations within stipulated period and therefore
terminated contract. Who has committed breach so far as their
respective obligations, is a matter of trial. Oral agreement is also

enforceable in law. Injunction granted.

Then, Transfer of Property Act (1872), S. 52 :-
Interim injunction — can be granted, irrespective of S. 52 of
Transfer of Property Act being in operation, to restrain from
creating third party interest in suit property pending disposal of
suit, and temporary injunction — Grant of — At the stage of
temporary injunction Court can refer to documents which are
produced on record without formal proof. Prima facie case,

balance of convenience and irreparable loss are the factors which



.. 60 .. T.q,A.08 /2014,
fyemott .y

require to be taken into consideration by the Court while
considering the application for temporary injunction. At the stage
of temporary injunction, Court can refer to documents which are
produced on record without formal proof. At that time of the trial
Court has to take into consideration the documents which are
established in accordance with the provisions of the Indian
Evidence Act and proved on formal proof. While considering the
prima facie case, in case of temporary injunction the Court has to
record a finding as to whether the plaintiff has established prima
facie possession over the suit property. In the present case, the
execution of the sale deed dated 23/04/2004 is admitted by
defendant which recites delivery of possession of the suit
property. This circumstances needs to be considered while
considering the prima facie case. The finding on possession is
recorded by the Courts below relying upon two affidavits by the
adjoining neighbours. It is pertinent to note that affidavit is not
the only source for the Court to record a finding regarding prima
facie case, balance of convenience and irreparable loss. The
courts have to consider the material on record in its entirely. The
affidavits which are filed on record, have to be read in
consonance with the pleadings of the plaint, pleadings of the
defendant, document of sale, certification of the mutation and
other material which is produced on record. The Courts below
have committed jurisdictional error while accepting the affidavit
in the case on hand. The plaintiff has established that in case of
refusal of the injunction, he would be put to irreparable loss. In
this view of the matter, order passed by the first Appellate Court

needs to be quashed and set aside by allowing application till
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disposal of the suit.

In the present suit the plaintiff came with the story
that as per the alleged agreement to sale they are ready and
willing to perform their part of contract and he prayed for
specific performance. The defendant has denied the plaintiffs
contentions. Then plaintiff has to the prima facie case at the
initial stage and he has to prove that the balance of convenience
is also lies in his favour and he will suffer irreparable loss if
injunction is refused. This points are prima facie not proved by
the plaintiff. The entitlement of the plaintiff can be decided at the
time of final stage. Therefore, with due respects I held that, the
ratio led down in aforesaid citation is different from the facts of

the present case and it is not applicable here.
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