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6. The Appellate Court or Revisional Court after being satisfied of the
necessity to suspend the sentence would have exercised its power and granted
the prayer for suspension of sentence and ordered for release of such
appellant — accused on bail. The appeal before the Appellate Court many a
times would be pending for months or years together and many a times after
being posted before the Court for hearing it would be adjourned for myriad
reasons namely either at the instance of the appellant — accused or the State
or the complainant etc. However, in such circumstances, to call upon the
accused to be present on every date of hearing before the Revisional Court or
the Appellate Court would be burdensome to such accused and same is not
warranted at all and it would serve no purpose. In the event of appeal or
revision being dismissed the consequences would automatically follow and the
jurisdictional magistrate would be fully empowered to secure the presence of
such accused in accordance with the provisions of the Act.
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7. A recent decision of a three Judges Bench of this Court in “Kalamani Tex
and Another vs. P. Balasubramanian” (2021) 5 SCC 283, examines the scope
and ambit of the presumption under Sections 118 and 139 of the N.I. Act, to
hold:

“14. Once the 2nd appellant had admitted his signatures on the cheque
and the deed, the trial Court ought to have presumed that the cheque was
issued _as consideration for_a leqally enforceable debt. The trial Court fell in
error when it called upon the respondent complainant to explain the
circumstances under which the appellants were liable to pay. Such approach of
the trial Court was directly in the teeth of the established legal position as
discussed above, and amounts to a patent error of law.

17. Even if we take the arguments raised by the appellants at face value
that only a blank cheque and signed blank stamp papers were given to the
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respondent,yet the statutory presumption cannot be obliterated. It is useful to
cite "Bir Singh v. Mukesh Kumar”, where this court held that:

“Even a blank cheque leaf, voluntarily signed and handed over by the
accused, which is towards some payment, would attract presumption under
Section 139 of the Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in discharge of a debt.”

18. Considering the fact that there has been an admitted business
relationship between the parties, we are of the opinion that the defence raised
by the appellants does not inspire confidence or meet the standard of
‘preponderance of probability’. In the absence of any other relevant material,
it appears to us that the High Court did not err in discarding the appellants’
defence and upholding the onus imposed upon them in terms of Section 118
and Section 139 of the NIA.”
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22. The High Court while allowing the criminal revision has primarily
proceeded on the presumption that it was obligatory on the part of the
complainant to establish his case on the basis of evidence by giving the details
of the bank account as well as the date and time of the withdrawal of the said
amount which was given to the accused and also the date and time of the
payment made to the accused, including the date and time of receiving of the
cheque, which has not been done in the present case. Pausing here, such
presumption on the complainant, by the High Court, appears to be erroneous.
The onus is not on the complainant at the threshold to prove his
capacity/ financial wherewithal to make the payment in discharge of which
the cheque is alleged to have been issued in his favour. Only if an objection is
raised that the complainant was not in_a financial position to pay the amount
so claimed by him to have been given as a loan to the accused, only then the
complainant would have to bring before the Court cogent material to indicate
that he had the financial capacity and had actually advanced the amount in
question by way of loan. In the case at hand, the appellant had categorically
stated in his deposition and reiterated in the cross—examination that he had
withdrawn the amount from the bank in Faizabad (Typed Copy of his
deposition in the paperbook wrongly mentions this as ‘Firozabad”). The Court
ought not to have summarily rejected such stand, more so when respondent
no.2 did not make any serious attempt to dispel/negate such
stand/statement of the appellant. Thus, on the one hand, the statement
made before the Court, both in examination—in—chief and cross—examination,
by the appellant with regard to withdrawing the money from the bank for
giving it to the accused has been disbelieved whereas the argument on behalf
of the accused that he had not received any payment of any loan amount has
been accepted. In our decision in M/s S. S. Production v. Tr. Pavithran
Prasanth, 2024 INSC 1059, we opined:

‘8. From the order impugned, it is clear that though the contention of the
petitioners was that the said amounts were given for producing a film and
were not by way of return of any loan taken, which may have been a probable
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defence for the petitioners in the case, but rightly, the High Court has taken
the view that evidence had to be adduced on this point which has not been
done by the petitioners. Pausing here, the Court would only comment that the
reasoning of the High Court as well as the First Appellate Court and Trial Court
on this issue is sound. Just by taking a counter—stand to raise a probable
defence would not shift the onus on the complainant in such a case for the
plea of defence has to be buttressed by evidence, either oral or documentary,
which in the present cases, has not been done. Moreover, even if it is
presumed that the complainant had not proved the source of the money given
to_the petitioners by way of loan by producing statement of accounts and/or
Income Tax Returns, the same ipso facto, would not negate such claim for the
reason that the cheques having being issued and signed by the petitioners
has not been denied, and no evidence has been led to show that the
respondent lacked capacity to provide the amount(s) in_question. In this
regard, we may make profitable reference to the decision in Tedhi Singh v
Narayan Dass Mahant, (2022) 6 SCC 735: "10. The trial court and the first
appellate court have noted that in the case under Section 138 of the NI Act
the complainant need not show in the first instance that he had the capacity.
The proceedings under Section 138 of the NI Act is not a civil suit. At the time,
when the complainant gives his evidence, unless a _case is set up in the reply
notice to the statutory notice sent, that the complainant did not have the
wherewithal, it _cannot be expected of the complainant to initially lead
evidence to show that he had the financial_capacity. To that extent, the courts
in our view were right in holding on those lines. However, the accused has the
right to _demonstrate that the complainant in a particular case did not have
the capacity and therefore, the case of the accused is acceptable which he can
do by producing independent materials, namely, by examining his witnesses
and producing documents. It is also open to him to establish the very same
aspect by pointing to the materials produced by the complainant himself. He
can__further, _more _importantly, achieve this result through the_ cross
examination of the witnesses of the complainant. Ultimately, it becomes the
duty of the courts to consider carefully and appreciate the totality of the
evidence and then come to a conclusion whether in the given case, the
accused has shown that the case of the complainant is in peril for the reason
that the accused has established a probable defence.’

23. In the present case, on an overall circumspection of the entire facts and
circumstances of the case, we find that the appellant succeeded in
establishing his case and the Orders passed by the Trial Court and the
Appellate Court did not warrant any interference. The High Court erred in
overturning the concurrent findings of guilt and consequential conviction by
the Trial Court and the Appellate Court.
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7. In the present context the bank return memo allegedly issued by Central
Bank of India is marked as exhibit —2 with objection. It is true that the said
system generated slip though mentioned the print date, print time, return
date and serial number along with bank code, user ID, Branch along with the
details of the impugned cheque and reason for dishonour but it does not bear
any seal or signature of Bank concerned. Usually the system generated copies
do not require any signature but Id. Counsel appearing on behalf of the
accused /opposite party herein strenuously argued that section 146 specifically
states that the banks slip or memo should have official mark denoting that the
cheque has been dishonored.

8. Needless to say that such bank slip is required to be marked to draw only
for the presumption that the cheque has been dishonored. In the present
context it is nobody's case that the impugned cheque has not been
dishonored. The accused/opposite party also did not give reply to the demand
notice denying the fact that the cheque was dishonoured. Even when the
accused was examined under section 313 Cr.P.C., in answer to question no. 5
relating to "bank return memo" his answer was simply 'No'. The accused
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opposite party herein has also deposed as DW-1 and in his entire evidence,
nowhere he has stated that the cheque in question was never dishonored. Ld.
Trial court made a narrow interpretation of the words 'having thereon the
official mark denoting that the cheque has been dishonored’ by saying that the
exhibit—2 does not bear any official mark of such bank and thereby court
below has confused "official mark" with "official seal and signature”. As | have
stated above that the cheque return memo clearly indicates the Bank Code,
Branch name, branch code, the user ID, and also about details of dishonoured
cheque along with reason for dishonor with print out date and time and as
such there is hardly any scope to say that the cheque return memo marked as
exhibit 2, does not bear official mark denoting that the cheque has been
dishonored on the ground of "exceeds arrangement”. No evidence is also
forthcoming before the court that the said official mark of the bank on
exhibit—2 are false or fabricated.

9. On perusal of section 146 of the N.I. Act it is very much clear that the said
provision has been incorporated in the statute to verify the fact as to whether
the cheque was produced before the bank and was dishonoured on that
particular ground or not. In the present case as | have already stated that
exhibit—2 clearly states that the cheque got dishonored on the ground of
"exceeding arrangements”. Since the aforesaid cheque return memo was
electronically generated and since it was issued by the bank, it is beyond the
control of the complainant, if the bank authority does not put signature or seal
on the said cheque return memo. Section 146 of the N.l. Act does not
prescribe any particular form of cheque return memo and the cheque return
memo is not a document which is required to be covered under section 4 of
the Bankers Book (Evidence) Act, 1891 and as such even the cheque return
which is merely an intimation, does not bear seal of the bank, it does not
render the cheque return memo as invalid or illegal.

10. A co—ordinate bench of Delhi High Court in Guneet Bhasin Vs. State of NCT
of Delhi and others, reported in 2022 SCC Online Del 3967 held on a similar
context as follows: -

"9. The cheque return memo is a memo informing the payee's banker and the
payee about the dishonour of a cheque. When the cheque is dishonoured, the
drawee bank immediately issues a cheque return memo to the payee's banker
mentioning the reason for non—payment. The purpose of the cheque return
memo is to give the information of the holder of the cheque that his cheque
on presentation could not be encashed due to the variety of reasons as
mentioned in the cheque return memo. As per the section 146 of the NI act,
the cheque return memo on presentation presumed the fact of dishonour of
the cheque unless and until such fact is disapproved. Neither section 138 nor
the section 146 of the NI act has prescribed any particular form of cheque
return memo. The section 138 of the NI Act does not mandate any particular
form of cheque return memo which is nothing but a mere information given by
the Banker of the due holder of a cheque that the cheque has been returned
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as unpaid. If the cheque return memo is not bearing any official stamp of the
bank, it does not render the cheque return memo as invalid or illegal. The
cheque return memo is not a document which is not required to be covered
under section 4 of the Bankers Book (Evidence) Act, 1891. If there is any
infirmity in the cheque return memo, it does not render entire trial under
section 138 of the NI Act as nullity.”

11. On perusal of the impugned cheque return memo marked exhibit—2 it
reflects that the cheque bearing no. 747476 amounting to Rs. 6 lakhs could
not be encashed on the ground of 'exceeds arrangements’. The petitioner
during the entire course of trial never disputed his signature in the cheque nor
about the dishonour of cheque by the concerned banker. Infact the impugned
judgment by which Trial judge acquitted the accused on the said sole ground
bereft of any factual or legal basis. Accordingly the system generated cheque
return memo, having specific identifying mark of the bank, denoting that the
cheque has been dishonoured on that particular ground, though does not bear
seal or signature of the bank but | find that it is validly issued by the bank and
merely because complainant did not bring any witness to prove the said
document during trial, the proceeding of section 138 cannot be said to be
invalid or illegal. Since the accused has not challenged trial courts observation
that point no. 1,2,3 and 5-8 are in favour of the complainant and as | also do
not find any illegality or infirmity in the judgment impugned for deciding point
no. 1,2,3 and 5-8 in favour of the complainants, those issues are not
required to be dealt with again in the present context.

12. In view of aforesaid discussion CRA (SB) 30 of 2023 is allowed. Accused
namely Ajit Chandra Mondal is found guilty for committing offence punishable
under section 138 of the N.I. Act and as such he is convicted.
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2. The contention of Sri.Julian Xavier J, the learned counsel for the revision
petitioner was that the appellate court was not justified in modifying the
sentence and reducing the fine amount to Rs.2,47,000/-, excluding the
interest awarded for the sum at the rate of 9% per annum for the period
referred to therein. According to the learned counsel, the Apex Court has
directed in Vijayan v. Baby [011 (4) KLT 355 (SC)] to award interest at the
rate of 9% per annum for the cheque amount, in order to maintain uniformity
and in view of that, the Appellate Court has erred in modifying the sentence
by setting aside the award of interest at the rate of 9% per annum for the fine
amount which is the amount covered by the cheque.

3. This_Court is declined to accept the arqument advanced by the learned
counsel for the reason that, in the decision in Vijayan's case cited supra, the
Apex_court_has only made a proposal for amending the provisions of the N.I
Act, so as to maintain uniformity in the matter of imposition of sentence. The
proposal of the Honourable Apex Court was that, if interest at the rate of 9%
per annum was awarded for the fine amount (the amount covered by the
cheque), in all cases uniformity could be maintained. Moreover, _the
modification _was _made by the appellate court in_exercise of jurisdiction
conferred on it under Section 386 (b) (iii) Cr.P.C and therefore, it does not
call for interference.
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