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GuRISd siuElofl dIdIg €l Adi Hi2R cBlsd diseoll SaH— 1U ol o9
GEd Usdl doll Hi2 § HIR Yellofl B AUl €21 %12 3(TAIell €5 AUl Gl Hal
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ollHER 3RCl &1gSIE €dRl P. kunhumuhammed vis State of Kerala ofl $243i

AMNUYIHT AH1Ad YSIEl § ¥ 16 FRAd! Ad. . Uo U MFey 8Ad B d 3

Ysieldi sAdd 8 5, A consideration of the judicial precedents referred to above

in the light of the changes made in the new Code, would suggest the following
propositions as being applicable under the new Code. (1) Section 155(2) of the
new Code prohibits investigation by a police officer into a non-cognizable

offence without the order of a Magistrate. A violation of this provision would
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stamp the investigation with illegality. (2) This defect in the investigation can be
obviated and prejudice to the accused avoided by the Magistrate ordering
investigation under Section 202 of the Code. (3) The report of a police officer
following an investigation contrary to Section 155(2) could be treated as a
complaint under Section 2(d) and Section 190 (1)(a) of the Code if at the
commencement of the investigation the police officer is led to believe that the
case involved commission of a cognizable offence or if there is doubt about it
and investigation establishes only commission of a non-cognizable offence. (4) If
at the commencement of the investigation it is apparent that the case involved
only commission of a non-cognizable offence, the report followed by
investigation cannot be treated as a complaint under Section 2 (h) or Section
190(1)(a) of the Code. (5) Whenever a report of a police officer relating to a non-
cognizable offence is brought to the notice of a Magistrate he has to look into
the matter and apply his judicial mind and find out whether, (a) it is a case where
reinvestigation has to be ordered under Section 202 of the Code, or (b) whether
it could be treated as a complaint under Section 2(h) and Sec. 190(1)(a) of the
Code and if so cognizance could be taken, (c) or whether it is case where the
report cannot be treated as a complaint under Section 2(h) and Section 190(1)
(@) of the Code or, (d) it is a fit case for taking cognizance taking into
consideration all the attendant circumstances. (6) If these aspects are not
brought to the notice of or adverted to by the Magistrate at that stage and trial is
concluded, the trial cannot be said to be vitiated on account of the defect as the
defect in the investigation precedent to trial could be cured by Section 465 of the

new Code, unless failure of justice been occasioned thereby.
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sAdd ® 5, The offence under Section 31 of the the Representation of the
People Act, 1950 is non-cognizable and therefore the police could not have
registered a case for such an offence under Section 154 Criminal Procedure
Code. Of course, the police is entitled to investigate into a non- cognizable

offence pursuant to an order of a competent Magistrate under Section 155(2
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Criminal Procedure Code but, admittedly, no such order was passed in the
instant case. That necessarily means, that neither the police could investigate
into the offence in question nor submit a report on which the question of taking
cognizance could have arisen. While on this point, it may be mentioned that in
view of the Explanation to Section 2(d) Criminal Procedure Code, which defines
‘complaint’, the police is entitled to submit, after investigation, a report relating to
a non-cognizable offence in which case such a report is to be treated as a
‘complaint’ of the police officer concerned, but that explanation will not be
available to the prosecution here as that relates to a case where the police
initiates investigation into a cognizable offence unlike the present one but

ultimately finds that only a non-cognizable offence has been made out.

ollHER [EcE] a1g/s1E £dRl Narain singh vis State ofl 3231 AHAUYIHI A419d YSIE]

5% 2c¢5() S1gRA Ulall of. U3U UR el &AA & d 54 YSIEIHI 519d B 5,

an offence under any law other than the Indian Penal Code would be non-
cognizable in character if it is punishable with imprisonment for less than three
years or with fine only. Offences under Secs.184 and 185 of the Act must come
under the third category of cases mentioned in Part Il of the First Schedule of
the Code, i.e. punishable with imprisonment for less than three years and hence

non-cognizable and bailable in character.

.3 allHER BRIdI 8lgsie €dii Mehaboob koya Moideen vis State ofl 3213 211UdIH]

AHIAd YsIEl 5 ¥ R02(R) BRI dl. ¥. Uldll of. U9T W MY 2Ad & d 5

YslelHi 8219d ® 5, Whether the Magistrate could take cognizance of offences

punishable under Secs.184 and 185 of the Act on a police report following an
investigation conducted in violation of Sec. 155(2) of the Code- Sub-sec.(l) of
Sec.155 of the Code deals with information regarding commission of a non-
cognizable offence given to an officer- in-charge of a police station. Sub-sec. (2)
says that no police officer shall investigate a non-cognizable case without the
order of a Magistrate having power to try or commit for trial such case. An
investigation conducted in violation of the said provision stamps such

investigation with illegality ?

¥.% ollHER 3RAdI &l¥sie edRl Sgimon @ Prakash Vs. State of Kerala-2014 CrLJ
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4657 (Ker) ofl 3241 A1UdIHI A41Ad YSIEIHI 5JA9d & 5, “of course, it is true that
Section 202 of the motor vehicles act provides that a police officer in uniform any
arrest without warrant, any person who in his presence commits an offence
punishable under Section 184 or Section 185 or Section 197 of the motor
vehicles Act. This does not mean that the offence is made cognizable. This
position is well settled by this Court in Mehaboob Vs. State. When the offence is
not cognizable, the police officer is not empowered to register FIR under Section
154 of Cr. P.C. Section 155(2) Cr. P.C. Contains a prohibition that no police
officer shall investigate a non-cognizable case without an order of the Magistrate
having power to try such case or commit the case for trial. But here no such
permission or order was obtained by the Sub-Inspector of Police before
registering FIR or before proceeding for investigation. Much discussion is not
required to find that the whole prosecution in this case is unauthorised and
illegal. Without complying with the necessary procedure prescribed under
Section 155(2) of Cr.P.C., in Sub-Inspector of Police straight away registered
FIR in this case. Without obtaining permission or orders he conducted
investigation and submitted final report, as is done in a case of cognizable

offence. No doubt the whole procedure is illegal.”

U, AA. dl. Asedll saH-0 Hi Wardlg sl Yo UIdIA 248513 uld 2101921Hi &l
Aol dlofl a1xai A, dl. AAs26l] sEH— AU YX¥Cloll ofl Gal IR d=ilal die
921 doflofl duiRt 218 2RIUofl 242 sd10fl 24l 2410 B. U, GURAsd AT s3 d
dlIHER 3AdI &lgSIE €4kl Sgimon @ Prakash Vs. State of Kerala ofl %2
YSIEIHT BRAUI AR AAH. dl. Asedl] sdH-R0 »x¥of WA EsRla die
921k Ussdloll Al A10d &l d Hel . dl. AAsedd] saH—U YXGiall ol
siA1Boid clofl @1 ddl 248 &g 215 aigl. sI¥eR] siF¥diel gRriofl saH—auu(R) i
21d1g sAIHT A41Ad 8 5, WA 2(EsI12] cislRall $udl] govig] siRIdigl sdld]]
24l dal doA15] sIRidIg] Hi2 Hisadioll 2Adl eRigal Aeeloll gsH (dail, Sief
uel uidla 21(@s1?l 241 326l Wil aui s3] 2152 olel. GuRlsd uui s3] d 3

YslerRAHI 8219d Ricaid) dA Adi a2l H1eR celsd Aseoll saH - ofl ordlg
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dal ddi €2 Yail oflal SIAIBAIA aldigjx¥Lig &l d [AdAd & Adi dUIRl SwiiR
AHAGER SI¥ER] siRidiel gRiofl sad—auu(R) Hyoidl udledl Aacal Rigr
uldl auid s3] oliHER sicai AR [A3ea u19R(le 2%y s3] U5 olel. aidall S24a
AUIRA S01R AHAER SI¥ER] sl GRiofl saH—auu(R) 209 UIdIA aurd
243 43Aafl sléall Udiodl Andd aldig] A18las Yud gl Adi weng o,
sivelR]l siRidiel griofl sax— auu(R) of Geigat s3] UIdRe/dUid S0iR AUHAER
ollHER SleHi HI2R calsd Aseall SaH—cU Y¥oig] UINRM2 Y S2A &l Vol AER
UiAleal AR alIHER SIE Asilol dlAd &l dl ULl sFlUIEULIcl SAHI AIERUICHS
SIIEIRAO]] AU A10] Uldal §JAA of &1 SNAIEUI0ll SAHI AATUBIR]S 21(d \d &
Aol AH2 FAoll sRIUIE] gNa LA a1e1y el Aeldd A1) R sRIYIE] 20U
ARl dsARdlel sud] U5 olel. AR A1 2HIAUdIHI 21dd HleR celsd
Aseofl SAH—ACU Hi HGig AT A1d 1Al @A Adi Gldal]l 5o AH
21dud 8. sI¥eld] siidIg] giRlofl SHH—UC Hi WA SAUIHIT AH1Ad B 5, STAUIE
Ridid 13 AT 2419 Sl YRl AHod SAHI §22 SRS A2 AU lg
yysleflud A2l udiaRfle] oflon sig uel A2 siRENd] dig s3] siRidiglal
SIg Ul doiss YsIEl weR sl Ridiy siidiel 24es1d] A5 2ol AR Ui 2A12{]2Aol]
YA9] aligil clle siRjdIg] vesiddidi AH1Ad 8l dl A2 RIVla (o1l ©ls)
Hsdloll AIERI 50 ol oflo sIg vl Saai ARIMIa 45d 57 al A1) 3fsclol]
24212 AR (Gl dBlHA BIS] Sl GRIGR .

AIH, BUsd AT s A 3A YsIeRNHI sgdd Redidl dd Adi A/ dui
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UI¥R(le 2y SA &l Vil AIERIICHS SIuEIS]] oIdIgAlg] Uidel &JA of &l ol
AH2A 5Aofl sIFdIE] gNd 2Ad alu ¥ sl¥elR] siddlg] gRiofl SAH— U AU
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