. 122(c)
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: Order Below Exhibit-1

S_})lnup r{jf:;; ;jlri:z 11;75;1 (;::ci;; The (__}I_JJaz:‘at I’{J]icfz Act Tor the vielation of ordexs passed by
ppE Al 1e provision of the G.E Act, 1951 (Here in after referved as Ih

Act). The Act has been enacted for regulaiing the method of working through.ont ih .
by the police and for ihe maintenance of public order One of the pmpbseg of The i;[ta;e
piihedded in the preventive neasties taken by police, such preventive Jieasures are o[{e;
sponlaneous and reguires arvest withoul warant, olherwise withont such power the
preveniive measures will become infructuons. After the prevenfive measures are talen and
when circumslances 50 yequire then (he siluation ripes lo registration of case. At this stage

the scheme of the Actis also reguired fo be looked into, it clear from provisions of the m:;
that section 90A is declared cogpizable through s sub clause () and section 118 throngh ils
<ub clause 1C and section 143-B thus whenever Jegislature intends 10 make parficolar
provision cognizable, the same Is specifically made while rest are Teft undeclared.

(7). Inthe case of State OF Gujarat v. Bhimji Manji and Ofs. reporied in 1968 Cr1 1156,
al Bench of Hon'ble High Court ohserved in para-3 that, “This is subject only o a1l

Division
Cenactment, 16 any, which regulates the mapner oF place of investigation, enguiry, njal or
othenwise dealing with sucht offence. Thus, it appears that even when an investigation is 10
a1 or otherwise dealing with such offence. Thus, it appears that

be made and an enguisy , i
even when an investigation is 10 be made and an enquiry and a 1rial have to be held for

£
alfences against ol her laws, the Courls have to look to the provisions of the _ler:, unless it

appears that any special enactinent in foree at The material e uakes a special provision i

ihe matter of dealing with such offences.”

Further The How'ble High Gourt of Gujaral feld in para 4 as pnder= %

4. This will take us 10 d consideration of the releyant rules. The Rules are
made by the Central Governmenf it exercise of ils emergency powers conferred: by
sec. 3 of The Defence of India Act (No. 51 of 1962). Rule 125(9)(a) of the B_ql_es,
which is the moterial rule for our considerafion, corresponds 10 yule 81(4) of i?r_e

dia Act, 1939, with the only

: : ndia Rules made under the Defence of Ini
i s rule 125(9)(a) of the Jutles jn yoL 10 be

difference that.the proviso 19 clause {a) of : es] :
. he 1939 Ruiles. Rule 175()(@) of the Rules is the punishing e f(;r
of rule 125 or of any order made unde:: the rule. Ru e
ule 178 of the Defence of India Rules. 1939,

officer 0 arrest without ¢ warrant. It

found it
contraveition of iy provision
152 of the Rules, \which corresponds 10 1L
deals witlt the generalspowers of any police

reads as unders © _ Any police officer may arrest

oy i - -rest wi - warrant. :
wic9. General powers 1o arrest without e 3 P
152 P ccon who 15 reasonably suspected of havirg conmmitted O1 i

without worrant aiy pe

T
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committing or of being about to commit a contraventon of Rules 13, 19 96, 31,57
64, G, 66, 78, 80, 85, 86, 118, 121, 122, 129, 131, 134, 140, 141 or 142 or of-any
order or direction made or given pnder any of the said rules. " Fidasl : J;
It is only in respect of the stated rules that ¢ provision iz made for the arrest uf’ lhé
offenders withoul a warrant. The power is given o any police officer: A close
analysis or examination of the relevant rules referred to i Rude 152 will go 1o sI;u;‘-i,
that save and except [or rule 26 of the Rudes, all other rules referred io thereiil aré
punishable with fmprisonment of less than three years. Rules 13, 19, 31,57, 64, 65; -
66, 78, 80, 85, 118, 121, 122, 131, and 141 are all rules whicl provide that il -
contravention of any order or direction made or givei therennder shall lie

punishable wiih impri:mmnenf{m' a term which may extend o SIX months or with fiie -

or with botl. It appedis from the scheme of T Rules that a sub-rule of each relevatil”
rule confers a power Upoil the Government or the agpmpriﬂté authority to moke -
particuior grder or give d particular direction or injunclion and another sub-rule of
the sanie yule provides [ar the punishiment. These rules, which have Teen examined ;.
by us, show hat the confravention of the order. direction or injunction made or given -
under the said rules is sade punishable for a lesser terii of fmprisonment and theje -

offences appeadr relatively to be minor offences. Sub-rule (3) of rule 8 of the Rules -

makes fhe contravention. of the order made wnder subrule (1) punishable witl-
jmprisomment which niay exfend o one year and also o a e FHuiles 129, 140 and
142 prescribe the maximuii imprisonment awardable for the confravention of the
relevant orders made under: the roles 05 WO years jmprisonmesil. Subrule (2) of ryle
2G, which is one of the rules for which special provision is made in Rule 152,
provides that the conlravention of any order made under sub-rule (1) shﬂl[is‘m
punishable with imprisormeitt for a term which may oxiend fo five yedrs or [meor
\with both. Rule 76 is the only rule, the coritravention whereuf is made pxxjﬁshafglg"lo}'
a higher term of jmprisonment- 1t will thus appeoar that ol the rules qnentioned in-rile.

152 except rule 96 huve relation relatively [o minor offences. The said uﬁ‘ences:{ul[
\within the category of non-cognizable offences as defined it clause (1) of sub—sec.{’__(l)'
of sec. 4 of the Code read with relevant eniry i Schgdu_Ie-H thereof. The gwl.gdci
Schedule 11 of the Gode which has relation 1o offences against Ulherdlawifrf;:%i E
that if the offence is punishuble with i.mprisnnmf_znt for one yedar ;;1 ;151% :2 é}.{md
Jess than three years, the police shall not arrest without d warrant- 1;}1 gmmimi’{inﬁ
to in rule 152 € cept rule 76 thus relale [© nm}-lcogmz?l;;fﬁfgeaﬁt{?:; entio;x . s
of some other m{es,:{foummed in the Ru[e_t;z ﬁgliﬁiimm e wjor oldes,
s Lo phibegens hich may extend 10 three yedis 9k
made pi nishable witll im;_n*rsoumen{ for a term w e pmvision i i!’g'fule-_
with fine or-witly hoth” These are not the rules [or whi i

Y
IR o
| ’

=t = !M _G E
o iles 14 155 25 A 2 3 and-39 Mo ?’mgéinﬂ;f:ﬁh;&ﬁieﬁ
t;,ommvemiou of the sub-rule embodied in the :.md' rlu {fr-:t subfmlé e impr’*isdizih.eﬂt
for the contravention of 4% order made 1mder = ]i‘e ‘:: Then are the rules 9, 11 and
\which #iay extend 1o [IVe yedi’s OF n_zilh fine or with bo lihg L pmui_,{{e - s
32 which provide for more serions of p e
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nnpnsrmmen[ for a terni which may extend 1o seven years. Rule 152 whiclt ::Gnﬁrars

gﬁrerai power ot a poli
e stated jules or aiy order OF direction made or g

nclude [hese ruies which pmvidz for higher pun_ishmeui: 1o will thus apye

152 has beent enacted for @ special purposes ViZes
wariant oy person who 15 yeasonably 1

committed OF of beind about 10 copunil @ contravention of the yules 5P
entioned therelil, which appedr * - I )
with an impr;soumeut L is

ce officer 1o aresh swithout warraih persons confraveiting
iyen under e <aid rules does not-
ar- that uie
10 invest police officers with powers
spacted of fhaving

clothe police officers with large?’ powers 10 meel enety A
be said that rule 152 15 exliqusiive of the powers of police officers 10 qrrest persons
ywithout warrant 117 pect © 1l offences considere cﬂgniza[rle offences as '
dJefined it the Code To say 59 would meat that major offen pnder’ 1€ yariots
Rules a{br’esnid, ih onlmvemimr whereof 15 made ishable with higler {erms'_
nnprtsonmenl under e Rules, will have © real gnimbl ffences

Jouis posiion-

3)- There 15 0O specilic i)IUViSi_UIi provided ¥ g jal |
; : : ﬂfﬁnﬁl.?mc&dure,’lﬁ'}"dﬁagpﬁcahle

Thetrefore, in that cil‘szumswlmes, goc A ob the code of
i o] The code, when ever 110 s_pe(:iiic prm?ismn provi

- yesligaiions jrial ond nquity ¥

A). symilady 1 Gujavat YO s Ay, Hes e ceytain P ision nstance -S“;’;u“n
G2.79.7 172,73, 980,61 wheye 1t 4 police pificer fias bren B ﬁ- power e -es;;) U;]U
where i wnien that for yiplation of these sections, the often is Male cog) '_'La };:. 1 i
Jower 1€ rest seems » piven gl eyo]i gfficer 10 pmeygent condilions ;{t:: e
oyer Lo Arres i self dots aot con oyt 1o ¢ +zable offence into €0 ablet ﬂ&m}‘;
“l"t“'id‘! po\qgt i_ arres 1 {gﬁ'ﬂﬂ 9911 U:t }JHILLE 1] ‘Ui: < ~a;;1!“ o aﬂa“
1€ ginstances given e wder Seriol if est der 15 P e S h&‘}iﬁ?‘
Lepson und qon 50,095 and 57520 that pesoR =7 e rgm?vc:.mi; er:su;;
mmuvul ot entess ¥ il ;L!mis <ot OF DI ;1(‘}:1 mns%):em Sl?a : Lmihéﬂi}f
3 { 10 5 ace Gt -
he avies 4 and emoved phice il : P 1 section
may each €as® e 24 il nited ?t 7{ ;fsac&g oo D 1
y af this , offence apishable 1 er section < e ot
7 of NS A en 41 ; 1 @ © crion 17 gct ©
G or (V) of sectic 1 of : glice. It
or sub secit 3 : D g 640 p—" , the pres ice.
t:mnradict‘s n of any cder made ! sxz‘cm; g = Fotice 12 o 10
rpeans it olfence b ol £ _ﬂnu dint mestlﬂeiﬁ . PG giv ofice
ayrest with out ayant gimilar ¥ er i S > i olice
er secion Y e AL 1 gwer OF - o 10 AFEST
ua . ¢ with oL ¥ i -
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‘wjmut warranl as cagnizable offence then it jleans if m i 2
_ b if non © i i

: 1 : ’i]i:i é:;;ﬁ;f; ;?;1 police lhf_en the offence becomes cuguiza;l)f 3;3:&;:;1{;{5?;2 lstct;mmumd'
L non cogpizable offenice with out the permission of conce gli mageﬁ'Pmﬂ

gislatior pecifically in schedule -1 part I make the offences i §iL Bl e
ognizable, bailable or non-bailable and for other laws r_[E::I Caaéewgmaik_qrnﬂl_l—
::s_'_het!u!e—l part 11 that if punishinent presciibed by Inw is ibr }.ES‘;‘zrhm ih e
with hoth then the offence is non-cognizable one. : e }'EE s g

(*-}. From these rovisions it is therefore, cles s = )
sive power to the ioliécltg:;?ié;f [gl:f?:f;udz;;l?& W — L?glﬂa{.u“: i
( g : : of a persen or io invesiigate nlo an
nifence falling under any of the provisions of The Act, they have accordingly so pmvfﬂ::d
bt so far as seclioni22(c)G.P. The Aci is concerned, there is 10 such reference s given Is;
investigate the offence withoul prior penmission of the competenl Magisiale. Further the
o fence cannot be said to be cognizable, oply because a power is conferred 1o arreSt any
person T committing such offence, without wairanl Section 122() of The Act does not
~yecilicolly prescribe, wheitlier the offence is cognizable or non-cogpizable and therefore, in
e absence of any such specific reference therein, i order (o determine 5 o whether an
Afence under section 122©)6.P. The Act s cognizahle or non-cognizable, one Iias fo fall back
apun the definition coptained under section 7(c] aud 2(1) read with part II of the First
chedule of the Criminal Procedure Code. The mazimun pupishment provided for offence
pmishable under cec.122(c) 1wo years. Therefore conjoint reading of schedule-1 partdl of
e Cade and section 122@0f G.1. Act made the offence non cognizable and bailable. Now
fhe question arises in non-cognizable effence which of the provision of the - Criminal
Procedure Code would govemn the investigation in the cases fike the pmsem.: When the
oifence is non cogpizable tien Police is required 10 investigate the offence with the
pornission of the court and as per section 155(2) of CrpC. "(Z) No police officer _éhail
investigate a 1on-co ithout the order of a Magistrate having power {0 Iy such
case or comnit te from this provision that, Non Cognizable
offence is required (o be the Magjsirate having power 10 Iy

-uch case.

guizable case W
case Tor trial. It is clear
investigated affer the order of

(). In Keshav Lal Thakur v. State of Bilag 1996(11) SCC s57Hanourable Supreme

(%)

Conrt of India held as under:= ; %
1o the question whether in the facls of the instant Case the

' ing hias got 10

We need not go il

above view of the High Court is proper or not for the impugped proces | e
be quashed as yeither: the police was entitled 10 investigal® inlo the c;lfencﬂ ;;
guestion nor the Chief Judicial Magjstrate (0 ke cogpizance u;;uﬁ eﬁ i:pme
submitted on completion ol surh;iuve:s{igaﬁan. On the owil shu?u_ng Uhl e L;;;;e o
offence under Section 31 of e Act is 1ol cognizable ,antl_ the_xeicxér { ;}z énaf o
not have }registe_tecl a case for such_ - ulfence ung‘}cr becﬂ&n i;ﬁuz;nt‘iu an-orde;‘
i the police is entitled o _iir_Vestiga;c inlo a non;;ug;ﬂé?k;% et?ut, admilmdljf, gy
: gf a competent fjﬁﬁiﬁgﬁiz ?ec‘cmm 155 ( )wl‘; ;;g;;ns, L tiber & il

|
grder was passe

“That pecess

-

e R
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o
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n:uuld_ investigate info e offence in guestzon 1or submil a 3¢ hich
queslioi of taking cogpizance could have ariseﬁ ‘While ml'iﬁigun'{m oot
- mentioned hat in view ol the proviso 10 Ser.:{i(;n 72 (@ Cr }_’Cpm
‘complaint’, he police is entitled 1o subuni, after investigalion, a }:epr;xi a relating T
nﬂn--cognizable offence 1l which case such a repori1s 10 he treated a5 3 *cumplaiil?ﬂ:;

the police officer concerned,

proseculion here as thal
cognizable ofence — unlile the present one = but nltimarel
cognizable olfence has beent made out. Ui the conclusions a5 above we allo

appeal and quash he ippugned proceedings-

7). That The kiun_orable High Court of Gujarat 1 the case of Wagharl VS spate of Gujaat
on 14ih pecember;2009 in Criminal Misc. Application No. 15226 of 2007 observed 1hat

eyen it the section 79 and 80 of The Ach empower the police officer 1o calse arrest of 1he
pelitionet, der the Cyiminal

there 15 19 provision pointed ovl either in the he Act or Wi
procedure Gode 10 show as 1o how d without permission
of the Magistrate. Admiiedlys e offence

the enfite incident wWis investigale
3 alleged was Ilﬂil‘CﬂEﬂi‘Zﬂ]}lﬁ—— offence. Under
spciion 155(2) of ‘The Cyuninal pProcedure Caode, therefore 1O pﬂlicé offis
mvestigated such an olfence without order OIIUIagisI_l'a{Ehaviug power
g). W pOIN BASHA KURNOOLE S0 LATE HAJLABDUL GAFOOR :
IKARD ATAKA, 2014 Law Suit(iar) 9048, Hon'ble Kamatka High ghserved iu pard 39 10 ;
ot wgith ont warrant in the offences where punishinent ;_Jresc:ibe_d j5 less =
i pces does 1ot confer e’

At that Power 1o arest
then three years in Karnata police Act unde ;
ice scsjon of e Magisuale-

estigate he offence © P

A/d{uwm' fo v

Further fionourable Kerla THigh Cowtl in Kt i
o, 702 of 5011 held, that 35 per pxplanalion 19 section 2(4) of the Criminal provedi® Code
ihe report of the police officer cannot e deemed a5 & complaint officer €an HOb

be deemed as @ complaiit

(9)- Gujarat police Act 15 smade for raintaining v : i oxder L POV
{is gwven i} Qo'ii_te for nrgenl aclion 58 that tc_;g %ve:y peach of 01{}_2} p}t} jce 1 o

cerped Magistisle for kg permission o ames }t is the nfzip ¢
; of Stavie that when the Statute it self expressty ptBVLﬂE‘; ERPIess Pl_ﬂVlSi.UnS
o read as 1t is. G- Act, only three offence are made
1 91][{-‘_.),118 and 14202) the ot ae deemed 10 jne nog
ast and inv::sr}ga'ie

ATES
pusit 19 con
‘nluztprelaiiui
{hen 1115 19 §!
czcepl Sechiol

(o). it is eslabl_is_hcd Lljm,t’i_ﬁ cognizatit | i b e | =
with out ihe penu';ssion of concerned 1 g 31 .s.u iS¢ ently PO ances e
nndet geciion 173 of CrpG. bul pode 2 e i

pnder any Javy then 35 per @ 5 n _Lt pes 1o/ i mucemed o s
{he power W vesipale e offence wilh ot : :
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s e present case that there is no confusion in the mind of a nvestigation Officer thatlie s

i to invesligate only offence of section 122()6.F Act and such investigation is E::axigjtsl
ot by the police in respect of Nan-cogaizable olfence withont the sior perissio ef
oneerned Magistiaie under section 155(2) of Ciimizm'l Pmceduré cmle,lwhidi is i]legalua:ﬂ

foelin law

has investigated the offence without e peniissioil of
10 permission s sought for by the potlice for the
v estigation. T herelore, chargesheet filed by the police against accused is illegal in the eye
i tave, Considering the “hove siluation, whett the chargesheel s illegal in the eye of law, 10

the subseguent procﬁedings are

daat circuimstances © principle of nullity” will apply and all
, of aforesaid provision of law and Judgment

+1. become illegal. Upon discussiol

omounced by the porble Suprene Court in  Keshay Tal (Supra) and various Honoible
sl Coutls, 1t is clear that if police investigated the not. coguizable offence without he
preian perission of the concerned Magistate and subsequently filed the chage sheet thent 45

. v law it is not proper for the Cowl © take cogpizance Or 10 conduct he ial on hat
qreat that charge sheet as COUY

¢y, In {he present case also, police
i courl. 1L 1S clear from record that 1

{-arue-sheel or 19 laint. S0, this Court passes the following
tiel prder inthe interest of Justice. '

Final Order _ ;
‘The Procecding sed person W/s 122()G.P. P.ACLIS hereby ﬂmpyeﬂwuh
secuiion 0 {ale such sieps 35 deens HiEin accordance with Jaw. 2

against the accy

Loty O pro

Qrder dectared i1 gpecia Siting nayistale proceedings- .

a lo3l201] Etd e

Dale=- :
Place: Ahmedabad. : o i .
sgddl. Chief wietropolitat Magistrales

CowtNo.1J. medabad-
Cade NO 1008&9 .

ry =

i
L



