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VJ,\A[ K[P ;NZC] SFINFGL S,Dv!#) C[9/GL HMUJF. D]HA HIF\ ;]WL lJ~wWGL

CSLST ;FlAT G SZJFDF\ VFJ[ tIF\ ;]WL R[SGF WFZ6STF"G[ V[JM R[S SM. N[J] VYJF

VgI HJFANFZL VNFIUL 5[8[ VF5JFDF\ VFJ[, K[ T[J] VG]DFG SZJFG] 9ZFJ[, K[P VF
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;\HMUMDF\ VNF,T[ TSZFZL R[S SFIN[;ZGF ,[6F 5[8[  VF5JFDF\ VFJ[, K[ T[J] SFG}GL

VG]DFG SZJFG]\ ZC[ K[P V,AT4 VFYL lJ~wWGM B\0GFtDS 5]ZFJM Z[S0" 5Z ZH} SZL

XSFI K[P VFJM 5]ZFJM VlWlGIDGL S,Dv!#) C[9/GF SFG}GL VG]DFG G[ jIFHAL

VG[ 5|lTHgI ZLT[ B\0LT SZL XS[, S[ GCL T[JL AFAT 5|tI[S S[;DF\ ZH} YI[, 5]ZFJFGL

lJUTM  5Z  VJ,\A[  K[P  HM  S,Dv!#) C[9/G]\  SFINFSLI  VG]DFG  V\U[  5|lT51F

wJFZF  ;\TMQFSFZS  ZLT[  B\0GFtDS  5]ZJM  ZH}  SZL  5]ZJFZ  SZJFDF\  G  VFJ[  TM  T[J]

VG]DFG OlZIFN51FGL TZO[6DF\ VFBZL VG[ lG6F"IS AGL ZC[ K[P 

vo WL G[UMXLI[A, .g:8]=D[g8 V[S8 V\U[GL SFINFSLI HMUJF.VM ov

s!_f ;NZ S[; VFZM5L ;FD[ V[S8GL S,Dv!#( D]HAGF lX1FF5F+ U]GFGF VF1F[5

V\U[GM K[P TCMDTNFZ lJ~wW H[ U]GFGM VF1F[5 K[ T[ wIFG[ ,[TF ;NZ V[S8GF 36L H

OZlHIFT  VG[  VUtIGL  HMUJF.VM  SZJFDF\  VFJ[,  K[P  H[YL  VF  SFD[  V+[GL

VNF,TG[ ;NZ V[S8 V\U[GL DCtJGL HMUJF.VMGL RRF" SZJL H~ZL H6FTL CMJFYL

T[ GLR[ D]HA K[P

118.  Presumptions as  to  negotiable instruments.  -  Until  the

contrary is proved, the following presumptions shall be made: (a)

of consideration: that every negotiable instrument was made or

drawn for consideration, and that every such instrument when it

has  been  accepted,  endorsed,  negotiated  or  transferred,  was

accepted, endorsed, negotiated or transferred for consideration; ...

138.   Dishonour of cheque for insufficiency, etc.,  of funds in  
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the account.-Where any cheque drawn by a person on an account

maintained by him with a banker for payment of any amount of

money  to  another  person  from  out  of  that  account  for  the

discharge, in whole or in part, of any debt or other liability, is

returned by the bank unpaid,  either  because  of  the  amount  of

money standing  to  the  credit  of  that  account  is  insufficient  to

honour the cheque or that it exceeds the amount arranged to be

paid from that account by an agreement made with that  bank,

such person shall be deemed to have committed an offence and

shall,  without  prejudice to  any other  provision of  this  Act,  be

punished with imprisonment for a term which may extend to two

years, or with fine which may extend to twice the amount of the

cheque,  or  with  both:  Provided  that  nothing  contained  in  this

section shall apply unless- 

(a) the cheque has been presented to the bank within a period of

six  months  from the  date  on  which it  is  drawn or  within  the

period of its validity, whichever is earlier. 

(b) the payee or the holder in due course of the cheque, as the

case may be, makes a demand for the payment of the said amount

of  money by giving a  notice,  in  writing,  to  the  drawer  of  the
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cheque, within thirty days of the receipt of information by him

from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the

said amount of money to the payee or, as the case may be, to the

holder  in  due course of  the cheque,  within fifteen days of  the

receipt of the said notice. 

Explanation.  -  For  the  purposes  of  this  section,  'debt  or  other

liability' means a legally enforceable debt or other liability.

s!!f ;NZ V[S8GL S,Dv!#( D]HA D]bItJ[ GLR[ D]HAGF TtJMGM ;DFJ[X YJM

H~ZL K[P

(1) that there is a legally enforceable debt, 

(2) that the cheque was drawn from the account of bank for

discharge in whole or in part of any debt or other liability

which presupposes a legally enforceable debt, and, 

(3) that the cheque so issued had been returned due to 

insufficiency of funds.

;NZ V[S8GL S,Dv!#) D]HA D]bItJ[ GLR[ D]HAG] VG]DFG p5l:YT YFI K[P

“ The presumption referred to in Section 139 of the N.I. Act is a

mandatory presumption and not a general presum ption, but the

accused  is  entitled  to  rebut  the  said  presum  ption.  What  is
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required to be established by the accused in order to rebut the

presumption  is  different  from  each  case  under  given

circumstances.  But  the  fact  remains  that  a  mere  plausible

explanation is not expected from the accused and it must be more

than a plausible explanation by way of rebuttal evidence. In other

words, the defence raised by way of rebuttal evidence must be

probable and capable of being accepted by the Court.”

“  In  view of  Section  139,  it  has  to  be  presumed that  a

cheque is issued in discharge of any debt or other liability. The

presumption  can  be  rebutted  by  adducing  evidence  and  the

burden  of  proof  is  on  the  person  who  wants  to  rebut  the

presumption.  This  presumption  coupled  with  the  object  of

Chapter  XVII  of  the  Act  leads  to  the  conclusion  that  by

countermanding payment of a post-dated cheque, a party should

not be allowed to get away from the penal provision of Section

138.” 

139. Presumption in favour of holder.- It  shall  be presumed,

unless the contrary is proved, that the holder of a cheque received

the  cheque,  of  the  nature  referred  to  in  Section  138  for  the

discharge, in whole or in part, of any debt, or other liability.
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s!Zf VF TASS[  GFDNFZ ;]l5|D SM8"GM R]SFNM  S[  H[ KUMAR EXPORTS

VERSUS SHARMA CARPETS, AIR(SC) 2009 - 1518 DF\  V[

l;wWF\T 5|:YFl5T SZ[, K[ S[4

10. Section  118  of  the  Act  inter  alia  directs  that  it  shall  be

presumed,  until  the  contrary  is  proved,  that  every  negotiable

instrument was made or drawn for consideration. Section 139 of

the Act stipulates that unless the contrary is proved, it shall

be  presumed,  that  the  holder  of  the  cheque  received  the

cheque,  for the discharge of,  whole or part of  any debt or

liability.  Applying  the  definition  of  the  word  'proved'  in

Section 3 of the Evidence Act to the provisions of Sections 118

and 139 of the Act, it becomes evident that in a trial under

Section 138 of the Act a presumption will have to be made

that  every  negotiable  instrument  was  made  or  drawn  for

consideration and that it was executed for discharge of debt

or  liability  once  the  execution  of  negotiable  instrument  is

either  proved  or  admitted.  As  soon  as  the  complainant

discharges the burden to prove that the instrument,  say a note,

was executed  by the accused,  the rules  of  presumptions  under

Sections 118 and 139 of the Act help him shift the burden on the

accused. The  presumptions  will  live,  exist  and  survive  and
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shall end only when the contrary is proved by the accused,

that is,  the cheque was not issued for consideration and in

discharge of any debt or liability. A presumption is not in itself

evidence, but only makes a prima facie case for a party for whose

benefit it exists.

11. The use of the phrase "until the contrary is proved" in Section

118  of  the  Act  and  use  of  the  words  "unless  the  contrary  is

proved" in Section 139 of the Act read with definitions of "may

presume"  and  "shall  presume"  as  given  in  Section  4  of  the

Evidence  Act,  makes  it  at  once  clear  that  presumptions  to  be

raised  under  both  the  provisions  are  rebuttable.  When  a

presumption is  rebuttable,  it  only points  out  that  the party  on

whom lies the duty of going forward with evidence, on the fact

presumed and when that party has produced evidence fairly and

reasonably tending to show that the real fact is not as presumed,

the purpose of the presumption is over. The accused in a trial

under Section 138 of the Act has two options. He can either show

that  consideration  and  debt  did  not  exist  or  that  under  the

particular  circumstances  of  the  case  the  non-existence  of

consideration and debt is so probable that a prudent man ought to

suppose  that  no  consideration  and  debt  existed.  To  rebut  the
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statutory presumptions an accused is not expected to prove his

defence  beyond  reasonable  doubt  as  is  expected  of  the

complainant in a criminal trial. The accused may adduce direct

evidence to prove that the note in question was not supported by

consideration  and  that  there  was  no  debt  or  liability  to  be

discharged by him. However, the court need not insist in every

case  that  the  accused  should  disprove  the  non-existence  of

consideration  and debt  by  leading direct  evidence because  the

existence  of  negative  evidence  is  neither  possible  nor

contemplated. At the same time, it is clear that bare denial of the

passing  of  the  consideration  and existence  of  debt,  apparently

would not serve the purpose of the accused. Something which is

probable has to be brought on record for getting the burden of

proof shifted to the complainant. To disprove the presumptions,

the  accused  should  bring  on  record  such  facts  and

circumstances,  upon consideration of  which,  the court  may

either believe that the consideration and debt did not exist or

their  non-existence  was  so  probable  that  a  prudent  man

would under the circumstances of the case, act upon the plea

that they did not exist. Apart from adducing direct evidence to

prove  that  the  note  in  question  was  not  supported  by
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consideration or that he had not incurred any debt or liability, the

accused may also rely upon circumstantial  evidence and if  the

circumstances  so  relied  upon  are  compelling,  the  burden  may

likewise shift again on to the complainant. The accused may also

rely upon presumptions of fact, for instance, those mentioned in

Section 114 of the Evidence Act to rebut the presumptions arising

under Sections 118 and 139 of the Act. The accused has also an

option to prove the non- existence of consideration and debt or

liability  either  by  letting  in  evidence  or  in  some  clear  and

exceptional cases, from the case set out by the complainant, that

is, the averments in the complaint, the case set out in the statutory

notice and evidence adduced by the complainant during the trial.

Once  such  rebuttal  evidence  is  adduced  and  accepted  by  the

court, having regard to all the circumstances of the case and the

preponderance of probabilities, the evidential burden shifts back

to  the  complainant  and,  thereafter,  the  presumptions  under

Sections  118  and  139  of  the  Act  will  not  again  come  to  the

complainant's rescue.

s!#f GFDNFZ ;]l5|S SM8"GM R]SFNM S[  H[4  ROHITBHAI JIVANLAL PATEL,

AIR(SC) 2019 - 1876  DF\ V[ l;wWF\T 5|:YFl5T SZ[, K[ S[4
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14. So far the question of existence of basic ingredients for drawing

of presumption under Sections 118 and 139 the NI Act is concerned,

apparent  it  is  that  the  accused-appellant  could  not  deny  his

signature  on  the  cheques  in  question  that  had  been  drawn  in

favour of the complainant on a bank account maintained by the

accused  for  a  sum  of  Rs.  3  lakhs  each.  The  said  cheques  were

presented to the Bank concerned within the period of their validity

and  were  returned  unpaid  for  the  reason  of  either the  balance

being  insufficient  or  the  account  being  closed.  All  the  basic

ingredients  of  Section  138  as  also  of  Sections  118  and  139  are

apparent  on  the  face  of  the  record.  The  Trial  Court  had  also

consciously taken note of these facts and had drawn the requisite

presumption.  Therefore,  it  is  required to  be  presumed that  the

cheques in question were drawn for consideration and the holder

of the cheques i.e., the complainant received the same in discharge

of an existing debt.  The onus,  therefore,  shifts on the accused-

appellant  to  establish  a  probable  defence  so  as  to  rebut  such a

presumption.

16.On the aspects relating to preponderance of probabilities,  the

accused has to bring on record such facts and such circumstances
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which  may  lead  the  Court  to  conclude  either  that  the

consideration  did  not  exist  or  that  its  non-  existence  was  so

probable that a prudent man would, under the circumstances of

the case, act upon the plea that the consideration did not exist.

This Court has,  time and again,  emphasized that  though there

may not be sufficient negative evidence which could be brought

on record by the accused to discharge his burden, yet mere denial

would not fulfil the requirements of rebuttal as envisaged under

Section 118 and 139 of the NI Act.

s!$f VF SFD[  p5ZMST GFDNFZ  ;]l5|D  SM8"GF  R]SFNFDF\  5|:YFl5T SZ[,  l;wWF\TM

GHZ  ;D1F  ZFBL  CF,GF  CFY  5ZGF  S[;DF\  ZH}  YI[,  TDFD  5]ZFJF  wIFG[  ,[TF\

V[ CSLST K[ S[4VFZM5L wJFZF ;NZ R[SDF\ T[DGL ;CL G CMJF AFAT[ SM. H TSZFZ

,[JFDF\ VFJ[, GYL ;NZ ccV[S8cc GL S,Dv!#( VG[ !$ZDF\ 9ZFJ[, HMUJF.VMG\]

OlZIFN51F  R]:T56[  5F,G  SZL  XSIF  K[  T[J]  V+[GL  VNF,TG]\  DFGJ]  K[P  T[JF

;\HMUMDF\  OlZIFN51FGL  TZO[6DF\  V[S8GL  S,Dv!#) TYF  !!( D]HA VG]DFG

p5l:YT YFI K[P T[ ZLT[ OlZIFNLG] VFZM5L TZO[ SFIN[;ZG] ,[6\] K[ T[J\] DFGJFG[ SFZ6

ZC[ K[P OlZIFNLGL TZO[6DF\ p5Z D]HAG] VG]DFG p5l:YT YT] CMI T[JF ;\HMUMDF\

ARFJ51F  TZO[  EFZTLI 5]ZFJF  VlWlGIDGL  S,Dv!_! D]HA B\0GFtDS 5]ZFJM

VF5JFGL  HJFANFZL  VFJ[  K[P  T[  ZLT[  CJ[  V[  RSF;J]  H~ZL  Y.  50[  K[  S[  X]\

ARFJ51F[  OlZIFN51FGL TZO[6DF\  p5l:YT YI[, VG]DFG VgJI[  B\0GFtDS 5]ZFJM

ZH] SZ[, K[ m
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vo OlZIFN51F[ ZH} SZJFDF\ VFJ[, DF{lBS T[DH N:TFJ[HL 5]ZFJFG]\ D}<IF\SG ov

;NZ SFD[ OlZIFN TZO[ ZH} YI[,F 5]ZFJF HMTF OlZIFNL OlZIFNDF\ H6FJ[,

CSLSTG[ ;\5}6" ;DY"G SZTM 5]ZFJM VF5[, K[P G[UMXLI[A, .g:8]=D[g8 V[S8GL S,Dv

!$# VgJI[ OlZIFNLV[ ,[lBT ;MU\NGFDF 5Z H]AFGL VF5[, K[ VG[ T[DF\ T[VM wJFZF

ZH} SZJFDF\ VFJ[, N:TFJ[H V;, :J~5[ CMI OlZIFNL wJFZF ZLOZ SZ[, CMI VFD4

5]ZFJF  VlWlGIDGL HMUJF.GF  CFN"G[  wIFG[  ,[TF  51FSFZ[  5MTFGL  5F;[GF  5|FYDLS

5]ZFJFYL  CSLST  5]ZJFZ  SZJL  HM.V[  T[  D]HA  OlZIFNLV[  5MTFGF  SAHFDF\YL

H[ N:TFJ[HL 5]ZFJF ZH} SZ[, CMI T[ TDFDG[ VF\S VF5JFDF\ VFJ[, K[P

!P VF SFD[  V+[GL  VNF,T wJFZF OlZIFNLV[  T[DGL OlZIFN TYF T[DGF VF\Sv

_$ YL ZH} ,[lBT ;ZT5F; :J~5GF ;MU\NGFDFDF\  SZ[, SYGM 5]ZJFZ SZJF

DF8[ VF\Sv!_ YL OlZIFNLG[ VF5JFDF\ VFJ[, ;¿F VG[ VlWSFZ V\U[GL 5FJZ

VMO V[8GL"GL 8]= SM5L GS, ZH} SZ[, K[ T[DH VF SFD[ VF\Sv!! YL OlZIFNLGL

5[-LGL A[\SGF ;8L"OLS[8GL 8=] SM5L GS, ZH} SZ[, K[ T[DH VF\Sv!Z4 VF\Sv!54

VF\Sv!( TYF VF\SvZ! YL TCMDTNFZ wJFZF OlZIFNL 5F;[  SZJFDF\  VFJ[,

CFI5MYLS[XG V[U|LD[g8 V\U[G]\  V;, 5|5Mh, OMD" ZH} SZ[, K[ T[DH VF\Sv

!#4  VF\Sv!&4  VF\Sv!)  TYF  VF\SvZZ  YL  TCMDTNFZ  wJFZF  OlZIFNL

5F;[ SZJFDF\ VFJ[, V;, CFI5MYLS[XG V[U|LD[g8 ZH} SZ[, K[ T[DH VF\Sv

!$4 VF\Sv!*4 VF\SvZ_ TYF VF\SvZ# YL OlZIFNLGL 5[-LDF\  TCMDTNFZG]\

lGEFJJFDF\ VFJ[, BFTFGF pTFZFGL V;, SM5L ZH} SZ[, K[ T[DH VF\SvZ$

YL  TCMDTNFZ[  OlZIFNLG[  VF5[,  V;,  TSZFZL  R[S  ZH}  SZ[,  K[  H[GF

VG];\WFGDF\ VF SFDGF TCMDTNFZ TO[" OlZIFNLGL p,8T5F; SZJFDF\ VFJ[,

G CMJFYL ;NZ TSZFZL R[SDF\ TCMDTNFZ[ ;CL SZ[, CMJFG]\ T[DH ;NZ SFINFGL
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S,Dv!#)  D]HA  TCMDTNFZ[  ;NZ  TSZFZL  R[S  OlZIFNLGF  SFIN[;ZGL

R}SJ6LGF  EFU:J~5[  VF5[,  CMJFG]\  V+[GL  VNF,T VG]DFG  SZ[  K[  T[DH

;NZ TSZFZL R[S ccO\0 .g;OLxIg8ccGF X[ZF ;FY[ 5ZT OZ[, CMJFG]\ VF\SvZ5 YL

V;,  R[S  ZL8G"  D[DM  ZH}  SZ[,  K[  T[DH  VF\SvZ&  YL

OlZIFNLV[ VFZM5LG[ T[DGF ;ZGFD[ TFP!$q!ZqZ_!(GF ZMH VF5[, GM8L;GL

VMOL;  SM5L  ZH}  SZ[,  K[  T[DH  VF\SvZ*  YL  ;NZ  GM8L;  ZHLPV[P0LP

SIF"GL ;O[N 5FJTL ZH} SZ[, K[ T[DH VF\SvZ( YL V;, V[SGM,[HD[g8 :,L5

ZH} SZ[, K[ T[DH VF\SvZ) YL 8=[S Sg;F.GD[g8 ZL5M8" ZH} SZ[, K[ H[ TDFD

N:TFJ[HL  5]ZFJF  wIFG[  ,[TF  VF  SFD[  TCMDTNFZ51F[  OlZIFNLGL  p,8T5F;

SZJFDF\ VFJ[, G CMJFYL ;NZ VF\Sv!_ YL VF\SvZ) ;]WLGF TDFD N:TFJ[HL

5]ZFJF  OlZIFN51F[  5]ZJFZ  SZJFDF\  VFJ[,  CMJFG]\  V+[GL  VNF,T  DFGTL

CMJFYL  TCMDTNFZGM  ;NZ TSZFZL  R[S  VF  SFDGF  OlZIFNL  5F;[  OlZIFNDF\

H6FjIF\  D]HAGL  CSLST 5|DF6[  GCL  5Z\T]  TCMDTNFZ  wJFZF  ,[JFDF\  VFJ[,

ARFJDF\ H6FjIF\ D]HAGL CSLST 5|DF6[ lJZMWFEFQFL 5]ZFJM Z[S0" 5Z VFJ[, G

CMJFYL VF SFDGF TCMDTNFZ[ OlZIFNL 5F;[YL JFCGM p5Z ,LW[, ,MGGF GF6F\

GL  R}SJ6L  SZJF DF8[  ;NZ TZSFZL  R[S  TCMDTNFZ[  OlZIFNL  5[-LGF  GFDGF

SFIN[;ZGL ,[6L ZSDG[ R}SJL VF5JF DF8[ .:I] SZ[, H[YL TCMDTNFZ51F TO["

OlZIFNLGL  TZO[6DF\  ;NZ  SFINFGL  S,Dv!#)  D]HAGF  VG]DFGG]  B\0G

SZJFDF\  ;N\TZ  lGQO/  lGJ0[,  CMJFG]\  V+[GL  VNF,T  DFGTL  CMJFYL

OlZIFNLGF lJPJPzLGL N,L,M ;FY[ ;CDT YFI K[P

ZP VF SFDGF TCMDTNFZ wJFZF ;NZ TSZFZL R[SDF\ T[DGL ;CL G CMJF AFAT[ SM.

ARFJ ,LW[, G CMI T[ wIFG[ ,[TF\ V[ CSLST K[ S[4 VF SFDGF TCMDTNFZ[ ;NZ
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TSZFZL R[SDF\  T[DGL ;CL G CMJF  AFAT[  SM. TSZFZ ,LW[, GYL V[8,[  S[4

T[VMV[  5MTFGL  ;CL  SA],  SZTF\  CMJFG]\  5]ZJFZ  YT]\  CMI  T[JF

;\HMUMDF\ VF TAÞ[ GFDNFZ ;]l5|D SM8"GM   R}SFNM S[ H[ ;\HFALH TFZL lJP lSXMZ  

V[;P AMZSZvZ_Z5s*f ;]l5|D 5FGF G\P!*!GF R}SFNFGF\  5[ZF  G\P!54 5[ZF

G\P!&4 5[ZF G\P!*4 5[ZF G\PZ)4 5[ZF G\P#_ T[DH 5[ZF G\P #! DF\  GLR[ D]HA

TFZ6 ,LW[, K[P

15. In the present  case,  the cheque in question has

admittedly  been  signed  by  the  Respondent  No.1-

Accused . This Court  is  of  the view that  once the

execution of the cheque is  admitted,  the presumption

under Section 118 of the NI Act that the cheque in

question  was  drawn  for  consideration  and  the

presumption under Section 139 of the NI Act that the

holder  of  the  cheque  received  the  said  cheque  in

discharge of a legally enforceable debt or liability arises

against  the  accused. It  is  pertinent  to  mention  that

observations to the contrary by a two Judges Bench in

Krishna Janardhan Bhat vs. Dattatraya G. Hegde, (2008)

4 SCC 54 have been set aside by a three Judges Bench

in Rangappa (supra).

16. This Court is further of the view that by creating
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this  presumption,  the  law reinforces  the reliability  of

cheques  as  a  mode  of  payment  in  commercial

transactions.

17. Needless  to  mention  that  the  presumption

contemplated under Section 139 of the NI Act, is a

rebuttable  presumption.  However,  the  initial  onus  of

proving that the cheque is not in discharge of any debt

or other liability is on the accused/drawer of the cheque

[See: Bir Singh vs. Mukesh Kumar, (2019) 4SCC 197].

29. Furthermore, the fact that the accused has failed to

reply to the statutory notice under Section 138 of the

NI Act leads to an inference that there is merit in the

Appellant-Complainant’s  version.  This  Court  in  Tedhi

Singh vs. Narayan Dass Mahant, (2022) 6 SCC 735 has

held that the accused has the initial burden to set up

the defence in his reply to the demand notice that the

complainant  did  not  have  the  financial  capacity  to

advance  the  loan.  The  relevant  portion  of  the  said

judgment is reproduced herein below:“

10.  The proceedings under Section 138 of the NI…

Act  is  not  a  civil  suit.  At  the  time,  when  the
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complainant gives his evidence, unless a case is set up

in the reply notice to the statutory notice sent, that the

complainant did not have the wherewithal, it cannot be

expected of the complainant to initially lead evidence to

show that he had the financial capacity. To that extent,

the courts in our view were right in holding on those

lines. However, the accused has the right to demonstrate

that the complainant in a particular case did not have

the capacity and therefore, the case of the accused is

acceptable which he can do by producing independent

materials,  namely,  by  examining  his  witnesses  and

producing documents. It is also open to him to establish

the  very  same  aspect  by  pointing  to  the  materials

produced by the complainant himself. He can further,

more importantly, achieve this result through the cross-

examination  of  the  witnesses  of  the  complainant.

Ultimately, it becomes the duty of the courts to consider

carefully and appreciate the totality of the evidence and

then come to a conclusion whether in the given case,

the accused has shown that the case of the complainant

is  in  peril  for  the  reason  that  the  accused  has
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established a probable defence.”

                                (emphasis supplied)

30. This Court in MMTC Ltd. and Another vs. Medchl

Chemicals & Pharma (P) Ltd. and Another,  (2002) 1

SCC 234 has specially held that when a statutory notice

is not replied, it has to be presumed that the cheque

was issued towards the discharge of liability.

31. Also, after receipt of the legal notice, wherein the

Appellant-Complainant alleged that the Respondent No.1-

Accused’s cheque had bounced, no complaint or legal

proceeding  was  initiated  by  the  Respondent  No.1-

Accused  alleging  that  the  cheque  was  not  to  be

encashed.  Consequently,  the  defence  of  financial

incapacity  of  Appellant-Complainant  advanced  by  the

Respondent No.1-Accused is an afterthought.

     VFD4 p5ZMST GFDNFZ ;]l5|D SM8" wJFZF 5|:YFl5T SZ[, l;wWF\TM wIFG[

,[TF\  VF  SFD[  TCMDTNFZ  wJFZF  ;NZ  TSZFZL  R[SDF\  T[DGL  ;CL  G  CMJF

AFAT[ SM. H ARFJ ,[JFDF\ VFJ[, GYLP H[YL4 T[VM wJFZF ;NZ TSZFZL R[SDF\

5MTFGL ;CL SZLG[ H OlZIFNLG[ ;]5|T SZ[, CMJFG]\ 5]ZJFZ YT] CMI H[YL4 ;NZ

SFINFGL S,Dv!!( TYF S,Dv!#) D]HAG]\ VG]DFG TCMDTNFZ lJ~wW YFI

K[ T[DH VF SFDGF TCMDTNFZ wJFZF T[VMGF ;FRF VG[ BZF ;ZGFD[ OlZIFNL
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wJFZF ;NZ TSZFZL R[S 5ZT OIF" V\U[GL GM8L; DMS,JFDF\ VFJTF VF SFDGF

TCMDTNFZG[  ;NZ GM8L; AHL UI[, CMJFG]\  p5ZMST GFDNFZ ;]l5|D SM8"GF

R}SFNF D]HA 5|:YFl5T l;wWF\T CMJFYL  VF SFDGF TCMDTNFZ wJFZF T[VMGM

5|FZ\lES  ARFJ  ,[JF  DF8[  GM8L;GM  ,[lBT  HJFA  VF5[,  GYL  H[  CSLST

K[  T[JF  ;\HMUMDF\  VF SFDGF TCMDTNFZ[  ;NZ TSZFZL  R[S  OlZIFNLG[  T[DGL

SFIN[;ZGL  ,[6L  ZSDGL  R}SJ6L  5[8[  H  .:I]  SZ[,  CMJFG]\  V+[GL  VNF,T

DFGTL CMJFYL  ;NZ GFDNFZ ;]l5|D SM8"GM  R}SFNM  CF,GF S[;DF\  ,FU]  50TM

CMJFG]\ V+[GL VNF,T DFGTL CMJFYL V+[GL VNF,T OlZIFNLGF lJPJPzLGL

N,L,M ;FY[ ;CDT YFI K[P

#P      JW]DF\ VF SFD[ V+[GL VNF,T wJFZF p5ZMST ;A 5[ZF G\P_! TYF ;A 5[ZF

G\P_Z DF\ ,[JFDF\ VFJ[, TFZ6 wIFG[ ,. VF SFD[ TCMDTNFZ51F[  OlZIFNLGL

p,8T5F; YI[, G CMJFYL OlZIFNL TO[" VF\Sv!_ YL VF\SvZ) ;]WLGF TDFD

N:TFJ[HL  5]ZFJF  S[  H[  ALGTSZFZL  ZC[JF  5FD[,  K[  VG[  T[GF

VG];\WFG[  OlZIFNLV[  T[DGL  OlZIFN  TYF  VF\Sv_$  YL

,[lBT ;ZT5F; :J~5GF ;MU\NGFDFDF\ 56 SZJFDF\ VFJ[, SYGM ALGTSZFZL

ZC[JF  5FD[,  CMI  T[JF  ;\HMUMDF\  T[DH  TCMDTNFZ  T[DG]\  lJX[QF  lGJ[NG

GM\WFJJF  DF8[  CFHZ  ZC[TF  G  CMI  H[YL  OlZIFN51F[  VF\Sv##  YL  T[DGF

JWFZFGF lGJ[NGGM CÞ A\W SZJFGL VZHL VF5[, H[ V+[GL VNF,T wJFZF

D\H]Z  SZJFDF\  VFJ[,P VFD4 OlZIFN51F[  ZH}  YI[, TDFD N:TFJ[HL 5]ZFJFG]\

D}<IF\SG SZTF OlZIFNLG[ TCMDTNFZ[ SFIN[;ZGF N[JF 5[8[ H ;NZ TSZFZL R[S

VF5[,  CMJFG]\  V+[GL  VNF,T  DFGTL  CMJFYL  V+[GL  VNF,T  OlZIFNLGF

lJPJPzLGL N,L,M ;FY[ ;CDT YFI K[P
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$P VF  SFD[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM  S[  H[  DGMH  JF;]N[J  ;MD5]ZF

lJ~wW  :8[8  VMO  U]HZFT4  Z_Z$s#f  HLPV[,PVFZP  5FGF  G\P  !*#*GF

R]SFNFDF\ V[ TFZ6 ,LW[, K[ S[4

10. It is pertinent to note that the trial Court has recorded in

the impugned judgment and order that the evidence of the

complainant came to be closed vide closing purshis Exhibit-

31.  The  Further  Statement  of  the  petitioner  u/s.    313   of

Cr.P.C. was recorded but, it could not be exhibited on the

particular date. On the next date, neither the petitioner nor

his advocate had remained present and therefore, his Further

Statement, which was recorded on the earlier date and was

also available  on record,  could not  be exhibited.  There is

nothing  on  record  to  suggest  that  the  petitioner  or  his

advocate  had  filed  any  application  before  the  trial  Court

seeking  exemption  from the  trial  proceeding  on  the  date

when his Further Statement recorded u/s. 313 of Cr.P.C. was

to be exhibited or seeking any modification in the Further

Statement recorded on the earlier date before it is exhibited. 

11.  Before  the  trial  Court,  sufficient  opportunities  were

granted to the petitioner to conduct the cross-examination of

the complainant. However, it appears that the petitioner had

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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not availed of any of the opportunities provided by the trial

Court to conduct cross-examination of the complainant. The

trial Court had even imposed costs upon the petitioner for

getting  his  right  to  conduct  cross-examination  of  the

complainant  re-opened  but,  even  thereafter,  the  petitioner

had  not  availed  of  the  opportunity  to  cross-examine  the

complainant  for  reasons  best  known  to  him.  Further,  the

petitioner had not produced any evidence in his defence nor

had submitted any oral / written arguments or had examined

any witness in his defence. 

12. From the above set of facts, it appears that the decision

to  not  remain  present  on  the  next  date  after  getting  his

Further Statement u/s. 313 of Cr.P.C. recorded on the earlier

date  and  to  not  conduct  cross-examination  of  the

complainant  in  spite  of  being  afforded  with  sufficient

opportunities, was a deliberate or voluntary decision taken

by  the  petitioner.  In  the  interregnum,  there  is  nothing  to

suggest  that  the  petitioner  or  his  advocate  had  filed  any

application  requesting  the  trial  Court  to  grant  him  an

opportunity  to  record  his  Further  Statement   u/s.  313   of

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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Cr.P.C. or to conduct cross-examination of the complainant.

The petitioner  went  into oblivion after  the  date  when his

Further Statement u/s. 313 of Cr.P.C. came to  be recorded

but before it could be exhibited. Therefore, the trial Court

was left with no other option but to conduct the trial in the

absence of the petitioner, who had deliberately or voluntarily

chosen  to  evade  the  trial  proceedings.  Under  these

circumstances,  there  was  no  reason  for  the  trial  Court  to

issue  any  warrant  against  the  petitioner,  as  contended  by

learned advocate for the petitioner. Moreover, the petitioner

had not produced any evidence in his defence or had made

any submissions either oral or in writing. 

14. Considering the facts and circumstances of the case, this

Court is of the opinion that the trial Court was completely

justified in passing the impugned judgment and order. The

decision  to  not  conduct  cross-examination  of  the

complainant  in  spite  of  repeated  opportunities  and to  not

remain present on the next date of trial  when his Further

Statement u/s.  313 of  Cr.P.C. recorded on the earlier date

was  to  be  exhibited  was  a  deliberate,  intentional  and

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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conscious decision on the part of the petitioner. It was not

that  the  petitioner  was  not  aware  about  the  stage  of  trial

proceedings.  However,  deliberately,  the  petitioner  had

chosen to remain absent from the trial proceedings from the

date his Further Statement u/s.    313   of Cr.P.C. was recorded

but before it could be exhibited.

           VFD4 GFDNFZ U]HZFT CF.SM8"GF  ;NZ R]SFNFDF\  ,LW[, TFZ6

GHZ;D1F ZFBTF VF SFD[ T[VM wJFZF lS|P5|MPSM0GL S,Dv#!# D]HA T[VMG\]

JWFZFG] lGJ[NG VF5JF DF8[ T[VM CFHZ ZC[, G CMJFYL T[VMV[ T[DGF ARFJ

SZJF V\U[GF TDFD CÞM HTF SZ[, CMJFG]\  V+[GL VNF,TG]\  DFGJ]  CMJFYL

OlZIFNL51F  DF{lBS  T[DH N:TFJ[HL  5]ZFJF  lJ~wWGL  CSLSTM  TCMDTNFZ51F

Z[S0"  p5Z  ,FJL  SM.  B\0GFtDS  5]ZFJM  ,FJL  XS[,  GYLP  H[YL4

OlZIFN51F[ 5MTFGM S[; lGoX\S56[ 5]ZJFZ SZ[, CMJFG\] V+[GL VNF,TG]\ DFGJ]

K[P ;NZ p5ZMST GFDNFZ U]HZFT CF.SM8"GM R}SFNM CF,GF S[;DF\  56 ,FU]

50TM  CMJFG]\  V+[GL  VNF,T  DFGTL  CMJFYL  VF  SFD[  V+[GL  VNF,T

OlZIFNLGF lJPJPzLGL N,L,M ;FY[ ;\5}6" ZLT[ ;CDT YFI K[P 

5P VF  TASS[  GFDNFZ  U]HZFT CF.SM8"GF  ;ZN H[9F,F, ;FJ,F  lJP  :8[8  VMO

U]HZFT  Z_!*s#f  HLPV[,PV[RP!$&  GF  R]SFNFGM  5[ZF  G\PZ5 wIFG[  ,[JM

H~ZL K[P

           25. However, the judgment that the learned Magistrate

may pronounce in the absence of the accused by itself will

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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not vitiate the judgment. Subsection (7) of Section 353 of the

Cr.P.C. clearly lays down that no judgment delivered by any

criminal court shall be deemed to be invalid by reason only

of the absence of any party.

             p5ZMST SFINFSLI 5lZl:YlTG[ wIFG[ ,[TF VNF,T SM.56 51FSFZGL

U[ZCFHZLDF\ R]SFNM HFC[Z SZL XS[ T[ V\U[GL lS|P5|MPSM0GL S,Dv#5# s&f YL

VNF,TG[ VF ;¿F 5|F%T YI[, K[ T[DH CF,GF S[;GM Z[S0" wIFG[ ,[TF\ ;NZ S[;

D],TJL ZFBJF DF8[ SM. H jIFHAL SFZ6 H6FI VFJT] GYLP 

s!5f  VFD4 p5ZMST 5[ZF G\P_! YL _5 DF\  V+[GL VNF,T wJFZF ,[JFDF\  VFJ[,

TFZ6 D]HA OlZIFN51F[  OlZIFNLV[  T[DGL OlZIFN T[DH ,[lBT ;ZT5F; :J~5GF

;MU\NGFDFDF\  H6FJ[,  CSLSTM  lGoX\S56[  5]ZJFZ  SZ[,  K[P  V+[GL  VNF,T wJFZF

GFDNFZ ;]l5|D SM8"GF p5ZMST R]SFNFDF\ 5|:YFl5T SZ[, l;wWF\TM wIFG[ ,[TF\ OlZIFNLGL

TZO[6DF\ ;NZ SFINFGL S,Dv!#) VgJI[ VG]DFG YT]\ CMJFYL VF SFD[ TCMDTNFZ

S[  H[  OlZIFN51F[  ZH}  YI[,  TDFD  DF{lBS  T[DH N:TFJ[HL  5]ZFJFG]\  B\0G  SZJFDF\

lGQO/  lGJ[0,  CMJFG\]  V+[GL  VNF,TG]\  DFGJ]  CMJFYL  OlZIFNLV[  TCMDTNFZ

5F;[ SFIN[;ZG]\ ,[6]\ lGS/T] CMJFG]\ 5]ZJFZ YT]\ CMI4 ;NZ TCMDTNFZ[ CF,GM TSZFZL

R[S OlZIFNLG[ SFIN[;ZGL ,[6L ZSDGL R}SJ6L 5[8[ H VF5[, CMJFG]\ 5]ZJFZ YT]\ CMI

T[JF ;\HMUMDF\ V+[GL VNF,T OlZIFNLGF lJPJPzLGL N,L,M ;FY[ ;CDT YFI K[P

H[YL4 VF SFD[ OlZIFNLGL ;NZ S[;GL SFI"JFCLDF\ YI[, BR" T[DH G]S;FGL D[/JJF

CÞNFZ  9ZTF  CMJFG]\  V+[GL  VNF,T  DFG[  K[  SFZ6  S[  HM  VFJF  5|SFZGF  U]gCF

VFRZTF .;DM ;FD[ ;BT J,6 V5GFJJFDF\ G VFJ[ TM T[GFYL ;DFHDF\ lJ5ZLT

V;Z  pEL  YFI  VG[  H[YL  ;DFHDF\  ;BT  NFB,M  A[;[  T[  C[T]YL  VFZM5L
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S[  H[G[  ,LW[  OlZIFNLG[  BM8L  ZLT[  CF,GL SFI"JFCLDF\  pTZJ]  50[, CMJFYL  OlZIFNL

VFZM5L  5F;[YL  J/TZ  D[/JJF  CÞNFZ  CMJFG]\  V+[GL  VNF,TG]  DFGJ]

K[  VG[  ZMHAZMH  VFJF  VFlY"S  U]gCFVMG]\  5|DF6  56  VlTXI  JWT]  HFI

K[ VG[ ;DFHDF\ VFJF U]gCFVM VFRZTF .;DMG[ NFB,M A[;[ T[JF VFXIYL T[DH

VFJF VFlY"S U]gCFVMG[ 5|Mt;FCG G D/[ T[ C[T]YL WL G[UMXLI[A, .g:8]=D[g8 V[S8GL

S,Dv!#( VgJI[ TS;LZJFG 9ZFJ[, CMJFYL D]N'F G\P! GM HJFA VFYL ccCSFZcc DF\

VF5L D]N'F G\P Z 5ZtJ[ GLR[ D]HAGM C]SD SZJFDF\ VFJ[ K[P

           oo VFBZL C]SD oo

s!f    VF  SFDGF  VFZM5L  EZTS]DFZ  DC[gN=S]DFZ  ZFJ,4  ZC[P0LvZqZ#4  XlST

UF0"GLIF  Z[;L0[g;L4  XFGv#4  UFD0L  ZM04  gI]  J8JF4  VDNFJFNGFVMG[  lS|DLG,

5|M;LHZ  SM0GL  S,DvZ55sZf  VgJI[  WL  G[UMXLI[A,  .g:8|]D[g8  V[S8GL  S,Dv

!#(GF  U]gCF  ;AA  TS;LZJFG  9ZFJL  VFZM5LG[  ZsA[f  JQF"GL  ;FNL  S[NGL  ;HF

EMUJJFGM C]SD OZDFJJFDF\ VFJ[ K[P

sZf VF  SFDGF  VFZM5LV[  OlZIFNLG[  lS|DLG, 5|M;LHZ  SM0GL  S,Dv#5*s#f

D]HA TSZFZL  R[SGL  ZSD J/TZ 5[8[  ;NZ  R]SFNFGL  TFZLBYL  lNGv#_DF\  R}SJL

VF5JFGM VFYL C]SD SZJFDF\  VFJ[ K[  T[DH HM VFZM5L OlZIFNLG[  J/TZGL ZSD

R}SJJFDF\ lGQO/ HFI TM VFZM5LV[ JW] & sKf DF;GL ;FNL S[NGL ;HF EMUJJFGL

ZC[X[P

s#f VF  SFD[  VFZM5L  D]N'T[  CFHZ G CMI  T[VM  lJ~wW  CF,GM  R}SFNM  lS|DLG,

5|M;LhZ  SM0GL  S,Dv#5#s&f  D]HA T[VMGL  U[ZCFHZLDF\  HFC[Z  SZJFDF\  VFJ[,

CMJFYL VFZM5LGF ;NZ S[;DF\  ZH}  SZJFDF\  VFJ[, HFDLG ZN SZJFGM VFYL C]SD
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SZJFDF\  VFJ[  K[  T[DH  T[VM  lJ~wW  lS|DLG,  5|M;LhZ  SM0GL  S,Dv*_  D]HA

ALGHFDLG ,FIS JMZ\8 56 .:I] SZJFGM C]SD SZJFDF\ VFJ[ K[P 

s$f   VFZM5L CFHZ YI[YL VYJF CFHZ SZJFDF\  VFjI[YL VF R}SFNFGL V[S GS,

VFZM5LG[ lS|DLG, 5|M;LhZ SM0GL S,Dv#&#s!f VgJI[ lJGFD}<I[ 5]ZL 5F0JLP

 ;NZ C]SD VFHZMH TFZLBv#_ DL4 DFC[vH}G4 ;G[vZ_Z&GF ZMH B]<,L

VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

VDNFJFNP    sClQF"T 0FCIFEF. 58[,f
TFP#_q_&qZ_Z&        !# DF\ V[0LxG, RLO HI]0LxI, D[HL:8[=84

           :5[xI, G[UMXLI[A, SM8" G\P #*
 VDNFJFNP
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