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Section 138 in The Negotiable Instruments Act, 1881
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[ 138 Dishonour of cheque for insufficiency, etc., of funds in the account. —
Where any cheque drawn by a person on an account maintained by him with
a banker for payment of any amount of money to another person from out of
that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid from that account
by an agreement made with that bank, such person shall be deemed to have

committed an offence and shall, without prejudice to any other provisions of

this Act, be punished with imprisonment for [a term which may be extended
to two years], or with fine which may extend to twice the amount of the
cheque, or with both: Provided that nothing contained in this section shall
apply unless—

(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity,
whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be,

makes a demand for the payment of the said amount of money by giving a

notice in writing, to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(¢) the drawer of such cheque fails to make the payment of the said amount
of money to the payee or, as the case may be, to the holder in due course of
the cheque, within fifteen days of the receipt of the said notice.
Explanation.— For the purposes of this section, “debt or other liability”

means a legally enforceable debt or other liability. ]

(eR) Bwlsd (8 adNMAcid gogdoe Aseoll saH—-13¢ du1al Adl

doll dcdl of | UHILl 8.
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139. Presumption in favour of holder.

It shall be presumed; unless the contrary is proved that the holder of a
cheque received the cheque of the nature referred to in Section 138 for the

discharge, in whole or in part, or any debt or other liability.
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(€.3.4)  dgHi siRIElfl sar—aa¢ AHodd SRAUIElS dFRIHI HojdIal
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118. Presumptions as to negotiable instruments of consideration.-

Until the contrary is proved, the following presumptions shall be made:-

(@) of Consideration - that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration;

(b) as to date - that every negotiable instrument bearing s date was made

or drawn on such date ;

(c) as to time of acceptance -- that every accepted bill of exchange was

accepted within a reasonable time after its date and before its maturity;

(d) as to time of transfer -- that every transfer of a negotiable instrument

was made before its maturity;

(e) as to order of indorsements -- that the indorsements appearing upon
a negotiable instrument were made in the order in which they appear
thereon;

(f) as to stamps -- that a lost promissory note, bill of exchange or cheque
was duly stamped;

(g) that holder is a holder in due course -- that the holder of a negotiable

instrument is a holder in due course; provided that, where the instrument has

been obtained from its lawful owner, or from any person in lawful custody
thereof, by means of an offence or fraud, or has been obtained from the
maker or acceptor thereof by means of an offence or fraud, or or unlawful
consideration, the burden of proving that the holder is a holder in due course

lies upon him.
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"the moment cheque is issued the presumption runs against the accused. The
words used for the presumption are "unless contrary is proved". Therefore,
the accused either by way of cross-examination or by leading satisfactory
evidence equivalent to the degree of proof or at-least to the level of moral
certainty to establish that the cheque was not issued for legally enforcible

liability.’

(0.2) 9y, GURASA ollHER AdRRYU AElddsil Hiten P. Dalal V/s.
Bratindranath Banerjee ofl (2001) 6 SCC 16 ofl YSIEIHIY olIHER AR
Heldd, Al SRIEIH] saH—-09¢, 3¢ ddl 43¢ Aed 1 SRIEIS AgjHlollgf
a8l &s1sdlaf visal sdlofl wdicelR] 2A1RIU] 51 2d (o211l /15 d 2491 [Qa1daR

YA 5241 5yAdd B 5,

...... It introduces an exception to the general rule as to the burden of proof in
criminal cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a presumption of
fact which describes provisions by which the court "may presume" a certain
state of affairs. Presumptions are rules of evidence and do not conflict with
the presumption of innocence, because by the latter all that is meant is that
the prosecution is obliged to prove the case against the accused beyond
reasonable doubt. The obligation on the prosecution may be discharged with
the help of presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non-existence of the presumed fact.
...... Therefore, the rebuttal does not have to be conclusively established but
such evidence must be adduced before the Court in support of the defence

that the Court must either believe the defence to exist or consider its
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existence to be reasonably probable, the standard of reasonability being that
of the 'prudent man'.

....... In the case of a discretionary presumption the presumption if drawn
may be rebutted by an explanation which "might reasonably be true and
which is consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the accused
person in such a case would not be as light as it is where a presumption is
raised under S.114 of the Evidence Act and cannot be held to be discharged
merely by reason of the fact that the explanation offered by the accused is
reasonable and probable. It must further be shown that the explanation is a
true one. The words 'unless the contrary is proved' which occur in this
provision make it clear that the presumption has to be rebutted by 'proof' and

not by a bare explanation which is merely plausible.”
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37. A meaningful reading of the provisions of the Negotiable Instruments

Act including, in particular, Sections 20, 87 and 139, makes it amply clear
that a person who signs a cheque and makes it over to the payee remains
liable unless he adduces evidence to rebut the presumption that the cheque

had been issued for payment of a debt or in discharge of a liability. It is

immaterial that the cheque may have been filled in by any person other than

the drawer, if the cheque is duly signed by the drawer. If the cheque is
otherwise valid, the penal provisions of Section 138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a payee, towards
some payment, the payee may fill up the amount and other particulars. This
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in itself would not invalidate the cheque. The onus would still be on the
accused to prove that the cheque was not in discharge of a debt or liability by

adducing evidence.

40. Even a blank cheque leaf, voluntarily signed and handed over by the

accused, which is towards some payment, would attract presumption under
Section 139 of the Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in discharge of a debt.
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