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Section 138 in The Negotiable Instruments Act, 1881

[ 138 Dishonour of cheque for insufficiency, etc., of funds in the account. —
Where any cheque drawn by a person on an account maintained by him with
a banker for payment of any amount of money to another person from out of
that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid from that account
by an agreement made with that bank, such person shall be deemed to have

committed an offence and shall, without prejudice to any other provisions of

this Act, be punished with imprisonment for [a term which may be extended
to two years], or with fine which may extend to twice the amount of the
cheque, or with both: Provided that nothing contained in this section shall
apply unless—

(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity,

whichever is earlier;


https://indiankanoon.org/doc/1543553/
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(b) the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a

notice in writing, to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount
of money to the payee or, as the case may be, to the holder in due course of
the cheque, within fifteen days of the receipt of the said notice.
Explanation.— For the purposes of this section, “debt or other liability”

means a legally enforceable debt or other liability.]
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139. Presumption in favour of holder.
It shall be presumed; unless the contrary is proved that the holder of a
cheque received the cheque of the nature referred to in Section 138 for the

discharge, in whole or in part, or any debt or other liability.

(c.3.9)  9g¥i siueld]l sAdH—¢ Hodd SRUIElS] dSLIHI AHojHIal

GulRad &1y 8, X oA Yol 8.

118. Presumptions as to negotiable instruments of consideration.-

Until the contrary is proved, the following presumptions shall be made:-

(@) of Consideration - that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration;

(b) as to date - that every negotiable instrument bearing s date was made
or drawn on such date ;

(c) as to time of acceptance -- that every accepted bill of exchange was
accepted within a reasonable time after its date and before its maturity;

(d) as to time of transfer -- that every transfer of a negotiable instrument

was made before its maturity;
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(e) as to order of indorsements -- that the indorsements appearing upon
a negotiable instrument were made in the order in which they appear
thereon;

()  as to stamps -- that a lost promissory note, bill of exchange or cheque
was duly stamped;

(g) that holder is a holder in due course -- that the holder of a negotiable

instrument is a holder in due course; provided that, where the instrument has

been obtained from its lawful owner, or from any person in lawful custody
thereof, by means of an offence or fraud, or has been obtained from the
maker or acceptor thereof by means of an offence or fraud, or or unlawful
consideration, the burden of proving that the holder is a holder in due course

lies upon him.
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"the moment cheque is issued the presumption runs against the accused. The
words used for the presumption are "unless contrary is proved". Therefore,
the accused either by way of cross-examination or by leading satisfactory
evidence equivalent to the degree of proof or at-least to the level of moral
certainty to establish that the cheque was not issued for legally enforcible

liability.’

(20.2) 4gHi, GURISA olIHER AU elddail Hiten P. Dalal V/s.
Bratindranath Banerjee ofl (2001) 6 SCC 16 ofl YSIEIHIY olIHER AR
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...... It introduces an exception to the general rule as to the burden of proof in
criminal cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a presumption of
fact which describes provisions by which the court "may presume" a certain
state of affairs. Presumptions are rules of evidence and do not conflict with
the presumption of innocence, because by the latter all that is meant is that
the prosecution is obliged to prove the case against the accused beyond
reasonable doubt. The obligation on the prosecution may be discharged with
the help of presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non-existence of the presumed fact.
...... Therefore, the rebuttal does not have to be conclusively established but
such evidence must be adduced before the Court in support of the defence
that the Court must either believe the defence to exist or consider its
existence to be reasonably probable, the standard of reasonability being that
of the 'prudent man'.

....... In the case of a discretionary presumption the presumption if drawn
may be rebutted by an explanation which "might reasonably be true and
which is consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the accused
person in such a case would not be as light as it is where a presumption is
raised under S.114 of the Evidence Act and cannot be held to be discharged
merely by reason of the fact that the explanation offered by the accused is
reasonable and probable. It must further be shown that the explanation is a
true one. The words 'unless the contrary is proved' which occur in this
provision make it clear that the presumption has to be rebutted by 'proof' and

not by a bare explanation which is merely plausible.”
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sl 12 sRAIElS 20d 8,dd] eslsd sRAuIEl 2is—r ofl 2112i€ Bud]

xailofl dgil 2Ais—a2 &l Ais—¢ Jelotl £2a1A¥] Y41 YaiR &1 8.

(2v).. A GeAuiofld & §,81d0ll S1A R o193 HR211 eldl 0w
ofl sAH-RY dl AHoAll ARl €Il ciygel] edl AR 24314l
AHEIAAH] &R &dl,dHdl] vis—aq &l ciRdlY aioiR]s Y2l 2ieldl 202w o]
SAH—97 #¥of Lcll 288 sUT Glie Al dofl A1 IRAlJ of19R]s Y2211 2Aeldl
2027 ofl SEH—3U H¥G dERIg [01dEal iUl GlIE,AER SIH §RAUIENS]
BA2auRt HI2 AvdIHT A419d &g WRg AR § Aol [A.9.2f &19R ol 8l
sRAIE] A8 Ais—2a &l sRUIEl ARl d80fl Bdedulial 655 cie) Sl
] AHUA, X AAofl HEIAA EURI HYQR dl Elcall SIA §RUIEl( GAduIH
Sdlall ARIlall 68SS 6igl SUIHI AH1AA B.RURGIE HER SIH sRAIEU AL
AHRIIU 5ol eiRA of19R]s Y2211 2Aeldl 202w ofl SEH—3UR HY¥Gid]
AT edldl HIZ2 AvdIAT AH1Ad 9,%Hi sRUIED ds HIVls edldl suIHi
AIA 8. WRg AER SIH WRAR 5Aofl 1] edld HI2 AuidIHi 241Ad &g,
AR vel AR § ddall [A.9. 2l Aeldd AH &R wd a?fl,5 edld]l uel
52 o1®fl,5 sl yed AU el 41Ud o1ef].Fef] sicioll SIA SRAUIE] g A=l
Aivlls edldl alig, 1is—23 Yl 2RIl edldloll 8SS ciel SU1 2% 2A1Udl,
A Aofl VEIGA EURI AER 1R R 53] 2ARI]l| edlldlofl ULl 858 oig AN
A1Ad 8. &4 sldall sIA Ad] Usal GulRefld R 8 §,%Ay13 sIH s[RI
Baedule H12 AAudIHI 241 Aal ) AR 214 dailddiall 2412148l AHeIEd]
sIddIglHi 1% Bl ofl &1, dl g] ARII 417 uss dlRe s1adia HeA RIUIal]
sRaIEloll Bdedul sJlall 65s,dHy edldioll &8ss oig s3] 2RI

AREINRNHI gIRIA AP0 el3] ASIY § SH? d A4 A ofIHER IYRUd US|
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el dell Manoj Vasudev Sompura vs State Of Gujarat oil 2023(0)JX (Guj)
795, 2023 (0) AJEL-HC 247313 ofl Ysiel du1@l Adl AolldiR] el
8. A YSIEIHI UM &AM RKEDid ol%R AH2 Auidl dHi olIHER ARId]
4ol AHEIAd URA.AR Hi 5yAdd 8 S,

12. From the above set of facts, it appears that the decision to not remain
present on the next date afier getting his Further Statement uw/s 313 of

Cr.P.C. recorded on the earlier date and to not conduct cross-examination of
the complainant in spite of being afforded with sufficient opportunities, was
a deliberate or voluntary decision taken by the petitioner. In the interregnum,

there is nothing to suggest that the petitioner or his advocate had filed any

application requesting the trial Court to grant him an opportunity to record
his Further Statement u/s 313 of Cr.P.C. or to conduct cross-examination of
the complainant. The petitioner went into oblivion after the date when his

Further Statement u/s 313 of Cr.P.C. came to be recorded but before it could

be exhibited. Therefore, the trial Court was left with no other option but to
conduct the trial in the absence of the petitioner, who had deliberately or
voluntarily chosen to evade the trial proceedings. Under these
circumstances, there was no reason for the trial Court to issue any warrant
against the petitioner, as contended by learned advocate for the petitioner.
Moreover, the petitioner had not produced any evidence in his defence or
had made any submissions either oral or in writing.

(25.9)  GWRISA ollHER IRid ds] Jelddall Ysiedi uRanfla edd
Rlegtia ol AHA Auidl ¥ AR RIEIYIS ol 2201 JEIAd]]
siIdIelHi 619 WdIgf 2100dI &l™,cAIR AEIA AHRIY] =13 dIRe SIzdiol oled
ARIlofl 3161931 Hi 540fl sI¥UIE] 2412101 UAIG] A, EIdall SIA ULl 38S
el ddl, ARl el of1912]s Yral 2deldl 207 of]l seH—297 Yol L

385 sUT GIE al dofl A18 iRl alioRk]s Y211 ueldl 2027 ol saH-3u
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sigdlall oled AHARMloll dAweI%3NAHi ldall 520l sIRIdI] 21910 YA 8,
¥ GWRISA olIHER IRId dS| AUEIddali YSIEIHI UM &Ad Redid

o1%R AH2I 2AVidl A &G0l 50] IS 3SS Adll AU YLl .

(au).. qgi €] aanfAeid gogioe Ase 1< ofl SEH—13¢ 24all
Aot IHi HEIAA HIMN ARIUIA €5 Vs SIFULI £l § Ao FUIGER] AEI S|
HIZ AU 8 § SH? Aled ¥ ¥l e aiell.ug,doll A1eNA1& €fl aanelAcia
gogdoe ANs2 1< ofl SHH—A3< il JYailail VoA dcdl 385 GURY] Aiofld
YR © 5 5H? d 65ISd ULl &liad Adiofl B 8. AEE SIS A ATuUUH
Ais—AR dI0 As HNdIH A41Q dl, d VS dI.25/2/20¥ o] diFluial 8 d¥i
sRAIE] edRl A Vsl SIRAEAA 0l AHJUAIN] €WRAUIol AHoll GIs ASIGo2Hi
q2lddl HI2 Y SRAIHI AHIAA 8. dEHI 35S GUR 2Y LA AIS—3 all 2AEE S
3leal &1 2i3Nall T2l A 1ol Adi,2ieE S Funds Insufficient 'ofl 121 2418
Ysaell &l 9aR dl.a¢/R/20% ol A% URd UJA.cUIRGIE §RYUIE] edR
(Giad A (EdAol] 2iex Aed S, dl.2/0a/202U dl A% dis—avy &l €
aAaNMNJotd gorgoe Ase 1<¢ ofl san—-a3¢(oll) yyoiol Aeg Vsl
2830l] Hivorell sl o1l vRIUla 2%].WIRe.AAs]. el Hisdidd gldidll gldiof]
gslsd dis—au diol uRe uiidiel 2dlu Guell ial d oflZlA i1 SiHall
AHRIUlal 1.3/ 09/20u ofl A% o1%] 21Jd &ldiol] &51Sd Ais—F IO Ul
uidlall 2§ Sodigfodoe Guell Aiofld &R 8.agHi A€ allZlA 1] 2RI ug]
yel AHRIIRA AER oliglR Hoioll 284 [oluct AHUHI 212A S, ol]H HKRAIell 1Y

(UeR) l[eaai sRu1El0l of YsUcll Aal §RUIElS saH-13< (M) ot sRUIE



JUDGEMENT 17 (83]. 821 oi.¢e /02y

Sdlo] sRERI B¢ dl sRAUIEIRA siddfl sRuIE €l aAdNMJcid ooz Ase
1¢¢q ofl sdH—awR (ofl) i ¥11dd U(As) Hidoll YedHi dl.5/02/0u
ol A% Aofl AeIdaHi evid 53] €ldd aldid] eslsa Ul 258 Gue] Aiofld
1R 8. A1H, 385 GUE] ARII 2413 €] AdNRRloid gogdoe Ase 1 ol
SAH—3¢ ol Ioll YX0lall dHIH dcdl Alofla &Ad &ldigf 35S Guel IS

219 89,

(29).. AIH, GURSA dHIH [Agd AT ol 2id &ldall 1A ARV [A3eg)
el aanflAoid gogioe As2 1 ofl SHH—13¢ HYGHall AYailali cdcdl 2SS
GuR 16l &JAd 8. d AANHI HEI 61.Q ofl ¥UIG ESRHI AIULIH| AHID & ol
A1 s1Hall AURIla €] aaNMNAcid PogRoe As2 1< ofl SHH— L3¢ HYGiali

A%¥lol Ul Yol l 2431 dsARAlel 5AAYIHI 2419 8.

(Q9).. AHIH, Al SiHoll ARIla €]l aaNflAcid gogHoe Ase 1< of]
SHH—A3< HYXCloll A%Ial U ol 43 dsARdiol syAddIHi 241Ad &I,
ARIUlG A1 Sl UBHI, A% 213 2% 1d S Iofl dS Hudlg], A4 ofl AEICEd]
oUlRfl Aol GRIA wLlIIg I, oARIal ([edi &lCo] SIH Al 43 AN
HI2 81d Yg Ydcd] v 2419 8.

BSH Y dl.39,HIe YA, 2025 all A% ycdl AHeIddHI

difl, 2einid] «182 sl.

dl.39/09/202§ (H1l@R2u1E oNRIIEEA0l A™UE)
220 SlAI. A5l ls ¥ysl.Axlee, sl
SIS of . %1% 0
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(2¢).. Al sIA ARy AR 5 ddoll [Q.aslad] eixR odl.uig
AHRIlofl 242118 S1ef JYatifect glaiaid sldiofl Sig eslsd 285 GUR A41dd otefl.
¥AR Rl [A.asldd] ediRl 41d SAUIAHI 2A1dd 8 5, sRUIEUI €Ul
Uldlall 54 1oy YAYIRAIE YRAR sq1Hi AH1dd 8. dHY &Idel] RIUEIR
¥ RAIHI Ad 8 RARY w1y [EuA Helall qHBAIN &iia Adi,
ARl SIUEIHI LI 11 H¥OHofl HecAH A% Al £5 ST A& dflal ARIY]

IRl HecAH 9NdR AUIGY] A Id SE 8.

(A¢.2)  eldall sIA A% 243 GerRiuziofl GuRlsd 941Idl &dlal dlell, 241
siA €l adNlAoid gorgioe Ase 1¢c ol saH—a3¢ 243 A¥lofl Aol
1d1H] 2419 dl d H¥Stall 2ofl Aio{ld & ARIla A uy Jellofl Seofl Ri2114f]
24| Asall 81| airel] (Scoll €5 Yellofl AUl d ool Ri2116f] KA1
SAIHI A1 8. g, AR a1oR]s Yrail Aeldl 02w ofl sAH—3(1)
AIHI 219 Al dai Alg wyslflad AXlRe s3] A5 d A¥RAIg dLfol SAIHI
AIAd 8 Aol d Yol Ulg WyslNud AXleedd suIEy, Hiddl § 21110l
sedfl § Ald 9N s g Hedoll Se RdrRuoll SRIEN vfA R SlULI A

s1d] 2151, Ad] ANa1d 1S SAUIAT A1Ad 8.

(2¢.2) EHi BICll SIA AINAY SIH AU YSIEI HIZ 81 Aol R
S ddall dlsall s1%R oefl, IR 2RIl eI 2RIVla dsARdIel 521]]
ASIY § 5H? dHY ARl 2ReI¥HI A% Al ASRI 5 SH? dHY
AR HIN A¥loll HA HI2 dI22 SIE] ASIY S SH? d 243 V| AUSS olIHER
3RId US| AHelddoll Sharad Jethalal Savla V/S State of Gujarat and Others
ol 2017(3) GLR 2353, 2017(3) GLH 146 oil yYsieidi weidld &Jd Alegid



JUDGEMENT 19 (83]. 821 oi.¢e /02y

ol%R AH2 Avdl %3] LI O, AR YSIEIHI oIHER 2RId US|
AEIAA VRA—R,U d¥19 Hi 5214d 89 5,

22. So far as the first question is concerned as regards the pronouncement of
the judgment and order of conviction and sentence in the absence of the
applicant accused, I am of the view that no illegality could be said to have
been committed by the trial Court.

25. However, the judgment that the learned Magistrate may pronounce in the
absence of the accused by itself will not vitiate the judegment. Sub-section (7.

of Section 353 of the Cr.P.C. clearly lays down that no judgment delivered
by any criminal court shall be deemed to be invalid by reason only of the
absence of any party.

27. So far as the second question is concerned, I am of the view that the trial
Court committed no error in issuing a non-bailable warrant of arrest having
noticed that the accused was not present at the time of pronouncement of the
judgment and order of conviction and sentence in view of the provisions of
Section 418(2) of the Cr.P.C. Under Subsection (2) of Section 418 of the

Cr.P.C., when the accused sentenced to imprisonment is not present in the
Court, the Court has to issue a warrant of his arrest and the sentence shall

commence on the date of his arrest. | am of the view that the Magistrate had
two options. He could have, before pronouncement of the judgment and
order of conviction and sentence, enforced the attendance of the applicant
accused in the Court or pronounce the judgment in the absence of the
accused and issue warrant of arrest. The learned Magistrate thought fit to
adopt the latter part of the procedure i.e. pronounced the judgment, and

thereafter, proceeded to issue a warrant under Section 418(2) of the Cr.P.C.
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(1¢.2.9) GWISA dlIHER YRId  dSl AElddall  YSIEHI  UIMd
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ad diRIW 2RI JR6I%R &1 2al AeIdd edRl ARIYla A% SAIHI 419 A,
Aeldd ARIUle ussdigf die si8] IS 8. &ldall SIA ULl AHI%RAY SIH YSIE
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YSIEl AMNUd],AHY A1RI% Gldall sIA AURIla dsARdlel sud] 24
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GWASA olIHER 2¥RId dS] UEIAdall YSIEIHI WA &Jd fledid

ol 1H21 jAudl sA R[S ¥l 1 9.

(2¢.3) 214, €l doNRNAcid gogHoe Ase 1< ofl sHH—13¢ 24l
Aotl 23 Aol AU dl €l adNRlAboid gogHoe Ase ¢ ol
SAH—3¢ ol BERN A&l A1 SAHoll ANI2N &dlal Adl AEE SRAUIEUIN] AS
AR &Rl Aa—207 ol AldHI &Y sAHI 2A1dd 8. d GWid, SA
AIAdI 191 AHY, AERE ISoll 284, UddHIal @Il €2, §RUIElA 24EE AS
el u1efl &JAA gfs2AUlel Al v dl defl AYRNY ARl Slef
dotifed ldeld eldiofl 6slsd 35S GUR 41dd ol &ldlal] alioid, 2RIVl GHR
d¥l d¥oll Gudll wdicield] [AA3 sslsdl ediad Adi,dHy sRAEUS uel

AR uidel dHa dad AHuIgd] Al SAHI HidIR SJAUIHI AH1dd 8,
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22 AU gSH

(2) 4 s13all AR SIS ot uSsIAI, G.d.241.Yvd, e,
JUIR, 28.21%I0IE SICS 2213%, ACIYR AIYHRNUIRA, WPHI] 280
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SUIHI 419 89,
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HiAofl H1€] Seofl %1 eilaIY Il §SH SAUIHT 2419 B.
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JUDGEMENT 22 (83]. 821 oi.¢e /02y

(v) AR H1RIY AAoll AHEIAAH] &I ol &I} Aal dsHRdIof
&Add &lJ R ol 191218 Y211 2ieldl 2027 ol saH—row ()
H¥o Al Ysleloll As uHIBid aisd AR &lxR 23]

dicsidls [Qail 4R A1UdIall §SH SA11 2419 8.

(u) cIRdlY aPRls Y2l eldl 207 of]l sAH—TF<¢ Yol AR

Fed] AHY ¥YS|. §2251H1 @A &l) d2d] AHU HYR AU,
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