
OMHNFZL S[; G\P P     18731/2021    P GF SFD[ VF\Sv! T/[GM C]SD

!P CF,GF  SFDGL  V[OPVF.PVFZP  5M,L;  NJFZF  VFZM5LGL  ;FD[  GM\WJJFDF\  VFJ[,

K[ VG[ T[ V[OPVF.PVFZPGF SFD[ 5M,L; V[Hg;L NJFZF H U]GFGL T5F; SZL OMHNFZL SFI"ZLlT ;\lCTFGL S,D !

*# D]HA RFH"XL8 NFB, SZJFDF\ VFJ[ K[PVF SFD[ VFZM5L ;FD[ EFZTLI N\0 ;\lCTFGL S,D !(( D]HAGF U]GFG]\

TCMDT D}S[, K[ S[ VFZM5LV[ 5M,L; SDLxGZzLqp5 ;lRJzL4U'C lJEFU4U]HZFT ;ZSFZ wJFZF ACFZ 5F0[,

HFC[ZGFDFGM E\U SZ[, K[P ;NZC]\ S,D D]HA HIFZ[ SM. jIlST4 HFC[Z ;[JS[  SFIN[;Z HFC[Z SZ[,F C]SDG]\ 5F,G

G  SZ[  tIFZ[  U]GM  AG[  K[P  ;NZC]\  U]GFG\]  SMuGLhg;  ,[JF  ;A\W[GL  HMUJF.  lS|DLG,  

5|M;LhZ SM0GL S,D !)5 DF\ SZJFDF\ VFJ[, K[ VG[ T[DF\ GLR[ D]HAGL HMUJF. K[P

ccS,D !)5 s!f SM. 56 VNF,T 
sV[f s!f V[JM SM.56 U]GM S[ H[ .P5LPSMPS,D !*Z YL !(( sAgG[ ;lCTf VG];FZ ;HF 5F+ CMI4  VYJF
sZf VFJF U]GFDF\ DNNUFZL S[ VFJM U]GM SZJFGM 5|IF; V\U[ VYJF s#f VFJM U]GM SZJF DF8[ U]GFlCT SFJTZ]\
SZJFGM U]GM 
V[JF U]GF DF8[ ;\A\lWT HFC[Z GMSZGL S[ T[ H[GF JCLJ8L TFAFDF\ SFI" SZTM CMI T[GL ,[lBT OZLIFN l;JFI T[GF
U]GF ;A\WL SMuGLhg; ,.  XSFX[ GlCPcc

VFD4 S,D !)5s!fsV[fGF  5|A\WM  VG];FZ  HIF\  ;]WL  ;A\lWT VlWSFZL  S[  T[GF  p5ZL  VlWSFZL

wJFZF ,[lBTDF\ OZLIFN SZJFDF\ G VFJ[ tIF\ ;]WL VF 5|SFZ GF U]GFG]\ ;\7FG SM8" ,. XS[ GlCP JW]DF\ GFDP ;]l5|D

SM8" wJFZF ;LP D]GLV%5G lJP :8[8 VMO TFlD,GF0]4 V[PVF.PVFZP Z_!_ s;]PSMPf #*!) GF R}SFNFDF\ 9ZFJ[,

K[  S[4  Undoubtedly the low does not permit taking cognizance of any offence under
4541 OF 2021 Section 188 IPC unless there is a complaint in writing by the competent
public servent, In the instant case, no such complaint had ever been filed. In such an
eventuality and taking into account the settled legal principles in this regard, we are
of the view that ie was not permissible for the trial court to frame a charge under

Section  188 IPC.VFD4S,D  !((  D]HAGL  5|FYlDS  XZT  K[  S[  VFJL  OZLIFN  HFC[ZGFD]  ACFZ  5F0GFZ

VlWSFZL VYJF T[ VlWSFZLGF p5ZL VlWSFZL wJFZF ,[lBTDF\  VF5[,L CMJL HM.V[ VG[ HM VFJL OZLIFN ,

[lBTDF\  VF5JFDF\  VFJ[,  G  CMI  TM  U]GFG]\  ;\7FG  ,.G[  VFZM5LG[  NMlQFT  9ZFJL  XSFI  GlCP  JW]DF\

V[DPV[,PVC<JFT lJP :8[8 VMO CZLIF6F4 V[PVF.PVFZP Z___ s;]PSMPf!&(4 ;lRNFG\Nl;C\ lJP :8[8 VMO

lACFZ4  V[;P;LP;LP  $)(GF  S[;MDF\  56 V[JM  l;wWF\T  5|:YFl5T  SZJFDF\  VFJ[,  K[  S[4   "Provision of
Section 195 Crpc are mandatory and no court has Jurisdiction to take cognizance of
any  of  the  offences  mentioned  therein  unless  there  is  a  complaint  in  writing  as

required under that section " H[ HFC[Z;[JSGF C]SDGM E\U YI[, CMI T [HFC[Z ;[JS wJFZF S[ T[VM H[DGF

JCLJ8L TFAFDF\ CMI T[JF VlWSFZL wJFZF OZLIFN VF5JFDF\ VFJ[,L CMJL HM.V[ VG[ VFJL ,[lBT OZLIFN SM8"DF\

SZ[,L CMJL HM.V[P

ZP JW]DF\  GFDP  U]HZFT  CF.SM8"  NJFZF  56  lGD"/FA[G  VZlJ\NEF.  lJP  S,FJTLA[G

G8JZ,F,4 !))*s#f HLP;LP0LP(5& GF S[;DF\ 56 V[J\] 9ZFJJFDF\ VFJ[, K[ S[4 OMHNFZL SFI"ZLlT ;\lCTFGL

S,Dv!)5 DF\ H[ OZLIFNGM p<,[B K[ T[ OZLIFN VNF,T ~A~GL OZLIFN U6JFGL K[ VG[ T[YL HM 5M,L; ~A~

OZLIFN VF5JFDF\ VFJ[, CMI VG[ T[GF VFWFZ[ RFH"XL8 SZJFDF\ VFJ[, CMI4 T[JL OZLIFNG]\ ;\7FG SM8" ,. XSX[

GlCP

#P CF,GF S[;DF\ VFZM5L lJZ]wW OZLIFNLV[ 5MTFGL ,[lBT OZLIFN 5M,L; :8[XGDF\  VF5[,L  K[  VG[  T[GF

VFWFZ[  U]GM  GM\WL4  T5F; SZL4  CF,G]\  RFH"XL8 SZJFDF\  VFJ[, K[P  OZLIFN VF5GFZ jIlST HFC[ZGFD]  ACFZ
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5F0GFZ VlWSFZL  S[  T[GF p5ZL VlWSFZL  GYL T[DH HFC[ZGFD]  ACFZ 5F0GFZ VlWSFZLV[  SM8"DF\  SM. ,[lBT

OZLIFN VF5[, GYLP T[ ;\HMUMDF\ 56 lS|DLG, 5|M;LhZ SM0GL S,D !)5 D]HA U]GFG]\ ;\7FG ,. XSFI GCL\P

TFH[TZDF\  GFDNFZ  U]HZFT CF.SM8"  wJFZF  5Z;MTDEF. VMWJHLEF. ;M,\SL  lJP  :8[8  VMO U]HZFT SLDLG,

DL;L,g; V[%,LS[XG G\P#!Z&$vZ_!& GF SFD[ TFP$v!!vZ_Z_ GF ZMHGF C]SDDF\ H6FJ[, K[ S[4

 
6.1 A plain reading of the above provision makes it clear that it bars the Court from taking cognizance
of any offence punishable under section 188 IPC or abetment or attempt to commit the same, unless there is
a written complaint by the public servant for contempt of his lawful order. The object of this provision is to
provide for a particular procedure in a case of contempt of the lawful authority of the public servant. In the
instatn case, it appears that the Court below has not looked into the provision of section 195 of Cr. P. C.
before passing the impugned orders, it does not enable the Police Officer to register ans FIR for and offence
under section 188 of IPC along with other sections. The reason being, such registration of an FIR has to
necessarily end with a Police Report under 173(2) of Cr. P. C., which is specifically barred under section 195
of Cr. P. C.

VFD4GFDNFZ  U]HZFT  CF.SM8"[  VF  R}SFNFDF\  :5Q856[  H6FJ[,  K[  S[  .P5LPSMPS,D

!(( VgJI[ V[OPVF.PVFZP GM\WFI[, CMI VG[ T[ V\U[ ;LPVFZP5LP;LP !*#sZf D]HA RFH"XL8 SZJFDF\ VFJ[ TM

T[JL RFH"XL8 ;FD[ SMuGLhg; ,[JF V\U[ SM8"G[ ;LPVFZP5LP ;LP !)5 GM :5Q856[ AFW G0[ K[ VG[ VF U]GFGF

SM8" SMuGLhg; ,. XSX[ GCLP 

$P ;ZSFZ  TZO[  V[P5LP5LPzLGL  ZH}VFT  K[  S[  U]HZFTDF\  .P5LPSMPS,D  !((  

SMuGLh[[A, K[P  H[YL  SMuGLhg; ,[JFDF\  AFW G0[  GCL\P  T[DH V[P5LP5LPzLV[  0FIZ[S8Z  VMO  5|M;LSI]XGGM

TFP)v)vZ_Z_ GF ZMH HL<,F ;ZSFZL JSL,zLG[ ,B[, 5+ ZH} SZ[, K[P H[DF\ 56 H6FJ[, K[ S[ GFDNFZ ;]5|LD

SM8"  wJFZF  56  .P5LPSMPS,D  !((  GL  RFH"XL8  SZJF  V\U[  ;DY"G  VF5[,  K[P  H[YL  .P5LPSMP  S,D  !

(( VgJI[ RFH"XL8 ZH} SZJFDF\ VFJ[ TM T[ V\U[ ZLJLhG NFB, SZJF V\U[ H6FJ[, K[P ;F{ 5|YD TM 0FIZ[S8Z

VMO

5|M;LSI]XG T[  5MT[  ,[HL;,[8LJ  ;\:YF  GYLP  T[6[  TM  DF+  ;\;N[  H[  SFINFVM  AGFJ[,F  K[  T[GL  VD,JFZL

SZFJFGL K[P HIFZ[ ;LPVFZP5LP;LP !)5 DF\ :5Q856[ H6FJ[, K[ S[ .P5LPSMPS,D !(( VgJI[GF U]GFG]\ SM8"

SMuGLhg; ,. XSX[  GCL\  ;LJFI S[  T[  V\U[  ,[lBT DF\  OZLIFN ;LPVFZP5LP;LP  GL S,D Zs0Lf DF\  H6FJ[,

OZLIFN SM8" ;D1F SZJFDF\ VFJ[P V[SAFH] U]HZFT ;ZSFZGF 0FIZ[S8 VMO 5|M;LSI]XG lJEFUGM 5+ K[ ALHL

AFH]  ;\;N[  5;FZ SZ[, SFINM  K[P  H[YL  ;\;NGM SFINM  T[  U]HZFT ;ZSFZGF  V[S  lJEFUGF 5+ p5Z 5|E]tJ

WZFJ[ K[P V+[GL SM8"[  DF+ SFINFGL HMUJF. wIFG[ ,[JFGL K[P VF p5ZF\T V[P5LP5LPzL GFDNFZ ;]5|LD SM8"GF

HHD[g8 p5Z VFWFZ ZFB[ K[ T[ 0MPlJS|Dl;\W lJP UOI, ZL8 5L8LXG sS|LDLG,f G\P!_)5#qZ_Z_ JF/M R}SFNM

H[ TFP5v5vZ_Z_ GF ZMH C]SD YI[, K[P T[ 5L8LXG D[ZL8 p5Z GCL\ 5Z\T] 8[SlGS, SFZ6; ZN SZ[, K[P T[DF\

GFDNFZ  ;]5|LD SM8["  H6FJ[, GYL S[  .P5LPSMP  S,D !(( GL OZLIFN VgJI[  ;LPVFZP5LP;LP!*# GM ZL5M8"

SZJFDF\ VFJ[ TM SM8"G[ ;LPVFZP5LP;LP !)5 GM AFW G0[ GCL\P H[YL T[ R}SFNM OZLIFN 51FG[ DNNZ]5 YTM GYLP

VF p5ZF\T V[P5LP5LPzLGL H[ ZH}VFT K[ S[ .P5LPSMPS,D !(( U]HZFTDF\ SMuGLh[A, K[ H[YL SMuGLhg; ,[JFGM

AFW G0[ GCL\P VF ZH}VFT 56 SFINFSLI 5|MJLhGM ;FY[ A\WA[;TL GYLP SM.56 U]GM SMuGLh[A, CMJM V[8,

[  S[  5M,L; VFJM U]GM SZGFZ jIlSTG[ JUZ JMZ\8[  5S0L XS[ T[G[  SMuGLh[A, U]GM SC[JFIP SMuGLh[A, U]GM

VG[ SMuGLhg; ,[JF T[ A\G[ JrR[ TOFJT K[ VG[ T[GL B}A H p\0F65}J"SGL :5Q8TF GFDNFZ DN=F; CF.SM8"

wJFZF  HLJGGWFD  lJP  :8[8  ZL5|[hg8[0  AFI  VMG  Z_  ;%8[dAZ

Z_!(4Crl.  OP  (MD)  No.s  1356  of  2018  JU[Z[GF  5[ZF  G\PZ5  DF\  .P5LPSMPS,D

!(( V\U[ UF.0 ,F.G OM,M SZJFG]\ H6FJ[, K[ T[DF\ H6FJ[, K[ S[4
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a) A Police Officer cannot register an FIR for any of the offences falling under Section 172 to 188 of 
IPC.

b) A Police Officer by virtue of the powers conferred under Section 41 of Cr.P.C. will have the 
authority  to  take  action  under  Section   41  of  Cr.P.C.,  When  a
cognizable  offence  under  Section  188  IPC  is  commited  in  his  presence  or
where  such  action  is  required,  to  prevent  such  person  from  committing  an
offence under section 188 of IPC.

c) The role of the Police Officer will be confined only to the preventive action as stipulated under  
Section  41  of  Cr.P.C.  and  immediately  thereafter,  he  has  to
inform  about  the  same  to  the  public  servant  concerned/authorised,  to  enable  
such  public  servant  to  give  a  complaint  in  writing  before  the  jurisdictional
Magistrate, who shall  take  cognizance  of  such  complaint  on  being  proma  facie
satisfied with the requirement of Section 188 of IPC.

VFD4GFDNFZ DN=F; CF.SM8"[ H6FJ[, K[ S[ .P5LPSMP S,D !(( VgJI[GM U]GM 5M,L; Z]AZ] AG[ TM 5M,L; T[JL

jIlSTG[ 5S0LG[ VFJM U]GM AGTM V8SFJL XSX[ VG[ tIFZAFN VF jIlSTG[ 5a,LS ;J"g8qVMYMZL8L ;D1F

ZH}  SZX[  S[  H[6[  HFC[ZGFD]  ACFZ  5F0[,  K[  VG[  VFJF  5a,LS  ;J"g8qVMYMZF.h jIlSTV[  CS]DT WZFJTF

HI]0LXLI, D[HL:8=[8 ;D1F ,[lBTDF\ OZLIFN VFJF jIlST lJZ]wW VF5JFGL ZC[X[P VFD4 p5ZMST R}SFNF 5ZYL

V[ CSLST :5Q8 Y. HFI K[ S[ U]GM SMuGLh[A, CMJF VG[ SMuGLhg; ,[JF T[ A\G[ JrR[ TOFJT K[P U]HZFTDF\

.P5LPSMP S,D !(( GM U]GM SMuGLh[A, K[ T[YL 5M,L; ;LPVFZP5LP;LP$! D]HA T[G[ JUZ JMZ\8[ 5S0L XS[ K[P

5Z\T] T[GF lJZ]wW V[OPVF.PVFZP GM\WL XSX[ GCL\P SFZ6 S[ ;LPVFZP5LP;LP !)5 D]HA H[ jIlSTV[ HFC[ZGFD]

ACFZ 5F0[, K[ T[ jIlST VYJF T[ jIlST H[ VlWSFZLGF TFAF C[9/ VFJ[, K[ T[ VlWSFZL .P5LPSMPS,D !

(( VgJI[GL ,[lBT OZLIFN CS]DT WZFJTF D[HL:8=[8 ;D1F ,[lBTDF\ VF5JFGL K[P HM VF SFI"JFCL 5}6" YI[, G

CMI VG[ DF+ .P5LPSMPS,D !(( VgJI[ ;LPVFZP5LP;LP !*#sZf D]HA RFH"XL8 YI[, CMI TM VFJF RFH"XL8

p5Z SMuGLhg; ,[JF V\U[ ;LPVFZP5LP;LP !)5 GM :5Q856[ AFW G0[ K[P H[ CSLST p5ZMST R}SFNF 5ZYL :5Q8

YFI K[PH[YL VF SFD[ CH];]WL VFZM5L lJZ]wW SMuGLhg; ,[JFDF\ VFJ[, GYL VG[ T[GF lJZ]wW SM. 5|M;[;GM C]SD

SZJFDF\  VFJ[,  GYLP  DF+  SMuGLhg;  VgJI[GM  C]SD  YJF  p5Z  VF  S[;  5[g0L\U  K[P  tIFZ[  5M,L;

ZL5M8"s;LPVFZP5LP;LP!*#sZff GF VFWFZ[ VFZM5L lJZ]wW SMuGLhg; ,[JFGM AFW G0TM CMJFYL GLR[ D]HAGM

C]SD SZJFDF\ VFJ[ K[P

C]  S  D

VFZM5L  ;FD[GF  U]GFDF\  SMuGLhg; ,[JF  V\U[  ;LPVFZP5LP;LP  !)5 GM AFW G0TM CMJFYL

VFZM5L ;FD[ SMuGLhg; ,[JFDF\ VFJTF GYL VG[ S[;GL SFI"JFCL A\W SZJFDF\ VFJ[ K[P

JW]  :5Q8TF SZJFDF\  VFJ[  K[  S[4  H[  HFC[ZGFDFGM  E\U YI[, K[  T[  HFC[ZGFD]  ACFZ  5F0GFZ

jIlST VYJF T[ jIlST H[GF TFAFDF\ VFJTF CMI T[ T[ jIlST CS]DT WZFJTL SM8"DF\ GJ[;ZYL ;LPVFZP5LP;LP

DF\ H6FJ[, ;DI DIF"NFG[ VFlWG OZLIFN NFB, SZJF ;FD[ VF C]SDYL SM. AFW VFJX[ GCL\P

C]SD VFH TFP!! DFC[ ;%8[dAZ ;G[ Z_Z! GF ZMH ,MS VNF,TDF\ HFC[Z SIM"P

TFZLB ov!!q_)qZ_Z!                sS]P lJGTLf
:Y/ ov VDNFJFNP          K99F V[0LP ;LJL, HH VG[

       HI]0LXLI, D[lH:8=[8 O":8 S,F;

       VDNFJFNsU|FdIfDLZhF5]ZP
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