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IN THE COURT OF HON'BLE 20" ADDITIONAL CHIEF
JUDICIAL MAGISTRATE AT : VADODARA, DISTRICT :
VADODARA.

PRESENT :MR. S.M.MISHRA ,20" ADDITIONAL CHIEF JUDICIAL
MAGISTRATE, VADODARA

CRIMINAL CASE NO.432-2022

EX.NO.
Complainant State Of Gujrat
Represented By Shree Rachana Soni
Accused 1. Vishal Harishkumar
2. Vinayaka Chandrashekhar
Govda

3. Milan Ashokbhai Vagh
4. Kashyap Hiteshbhai Joshi
5. Nikhilkumar Pradyumanbhai

Rajyguru
Represented By Shree H.B.Raj
Shree H.K.Thakkar
Shree V.A.Joshi
Date of Offence 31/08/2021 to 05/11/2021
Date of FIR 08/11/2021
Date of Chargesheet 06/01/2022
Date of Framing of Charges 30/11/2023

Date of commencement of evidence (03/01/2024

Date on which judgment is reserved |02/12/2025

Date of the Judgment 06/01/2025

Date of the Sentencing Order, if any |-----
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Accused Details:

Rank of | Name of |Dateof | Date |Offences| Whether | Sentence | Period of
the Accused Arrest of charged | Acquitted | Imposed | Detention
Accused Release | with or Undergone
on Bail convicted during
Trial for
purpose of
section
428, Cr.PC
1 Vishal 11-11- ---  |LP.C.AC | Acquitted | ----- -
Harishkumar 2021 40 6:12120,
114,
ITAct -
66D,
66(C)
2 Vinayaka 11-11- - |LP.C.AC | Acquitted | -—--- -
2021 T
Chandrashek 406,420,
har Govda 114,
ITAct -
66D,
66(C)
3 Milan 26-12- --- |LP.C.AC|Acquitted | -----
. 2021 T
Ashokbhai 406,420,
Vagh 114,
ITAct -
66D,
66(C)
4 Kashyap 26-12- - I.P.C.AC | Acquitted | ----- ----
. . 2021 T
Hiteshbhai 406,420,
Joshi 114,
ITAct -
66D,
66(C)
5 Nikhilkumar | 03-01- - I.P.C.AC | Acquitted | ----—- ----
2022 T
Pradyumanb 406,420,
ahi Rajyguru 114,
ITAct -
66D,
66(C)
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2010 (1) GLH 184

Md. Ibrahim & Ors.
Versus

State of Bihar & Anr.

8. This Court has time and again drawn attention
to the growing tendency of the complainants
attempting to give the cloak of a criminal

offence to matters which are essentially and
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purely civil in nature, obviously either to apply
pressure on the accused, or out of enmity
towards the accused, or to subject the accused
to harassment. Criminal courts should ensure
that proceedings before it are not use for
settling scores or to pressurise parties to settle
civil disputes. But at the sometime it should be
noted that several disputes of a civil nature may
also contain the ingredients of criminal offences
and if so, will have to be tried as criminal
offences, even if they also amount to civil

disputes.

Para 13. Let us now examine whether the

ingredients of an offence of cheating are made
out. The essential ingredients of the offence of
“cheating” are as follows:(i)deception of a
person either by making a false or misleading

representation or by dishonest concealment or by
any other act or omission; (ii) fraudulent or
dishonest inducement of that person to either
deliver any property or to consent to the retention
thereof by any person or to intentionally induce
that person so deceived to do or omit to do
anything which he would not do or omit if he
were not so deceived; and (iii) such act or
omission causing or is likely to cause damage or

harm to that person in body, mind, reputation or

property. To constitute an offence under section

420, there should not only be cheating, but as a
consequence of such cheating, the accused
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should have dishonestly induced the person

deceived (i) to deliver anv property to any

person, or (ii) to make, alter or destroy wholly

or in part a valuable security (or anything

signed or sealed and which is capable of being

converted into a valuable security).

IN THE SUPREME COURT OF INDIA
CRIMINAL APPEAL NO. 9 OF 2019
SATISHCHANDRA RATANLAL SHAH
VERSUS
STATE OF GUJARAT AND ANOTHER
Decided on 03.01.2019

Para 12. Having observed the background
principles applicable herein, we need to consider
the individual charges against the appellant.

Turning to Section 405 read with 406 of 1PC,

we observe that the dispute arises out of a loan

transaction between the parties. It falls from

the record that the respondent no.2 knew the

appellant and the attendant circumstances

before lending the loan. Further it is an admitted

fact that in order to recover the aforesaid amount,
the respondent no. 2 had instituted a summary
civil suit which is still pending adjudication. The

law_clearly recognizes a difference between

simple pavment/investment of moneyv and

entrustment of money or property. A mere

breach of a promise, agreement or contract
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does not, ipso facto, constitute the offence of the

criminal breach of trust contained in Section

405 IPC without there being a clear case of

entrustment.

Para 13. In this context, we may note that there

is nothing either in the complaint or in any

material before us, pointing to the fact that any

property was entrusted to the appellant at all

which he dishonestly converted for his own use

so _as to satisfy the ingredients of Section 405
punishable under Section 406 of IPC. Hence
the learned Magistrate committed a serious

error in issuing process against the appellants

for the said offence. Unfortunately, the High

Court also failed to correct this manifest error.
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