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11. When a report forwarded by the police to the Magistrate
under Section 173(2)(i) is placed before him several situations
arise : The report may conclude that an offence appears to have
been committed by a particular person or persons and in such
a case, the Magistrate may either

(1) accept the report and take cognizance of the offence and
issue process, or

(2) may disagree with the report and drop the proceeding, or

(3) may direct further investigation under Section 156(3) and
require the police to make a further report.

The report may on the other hand state that according to the
police, no offence appears to have been committed. When such
areport is placed before the Magistrate he has again option of
adopting one of the three courses open i.e.,

(1) he may accept the report and drop the proceeding; or

(2) he may disagree with the report and take the view that
there is sufficient ground for further proceeding, take
cognizance of the offence and issue process; or
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(3) he may direct further investigation to be made by the police
under Section 156 (3). The position is, therefore, now well-
settled that upon receipt of a police report under Section
173(2) a Magistrate is entitled to take cognizance of an offence
under Section 190(1)(b) of the Code even if the police report
is to the effect that no case is made out against the accused.
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7. The flow of designed FIRs is not recent practice adopted

by many police stations, but is in place since long as if it

4

has now become ‘custom” while dealing with prior
information with regard to movement of liquor in the

State. Had there been any in—house mechanism to

monitor such custom, filing of designed FIRs would have
been controlled to great extent and/or concerned police
would not have ventured to file such F.I.R. Now, the time

has come for the State to step in immediately to take
suitable step to ensure that appropriate action is taken

qua designed FIRs in accordance with law so that, such
custom to file designed FIRs are  suitably

monitored/supervised on regular basis.
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"Para_6. Now in this case, the alleged offence took
place on 27th October 1978 at 21.15 hours and
thereafter the P.S.I. Mr. Pathan had taken the accused
to the Medical Officer Bhogilal Chunilal Pandya,
P W2, who examined him on the very day at 23.00
hours and took his sample of the blood in the manner
as provided by Rule 4(1) of the said Rules, for the
purpose of sending it to the Chemical Analyser. It is to
be noted that though the sample of the blood came to
be collected on 27th October, 1978, the same was sent
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to the Chemical Analyser on 28th October 1978, which
was received by the Chemical Analyser on 10th
November, 1978 by Regd. Post. This clearly shows that
the sample of the blood has not reached the Chemical
Analyser within 7 days of its collection as provided in
Rule 4(2) of the Rules. From the evidence of the said
Medical Officer, it is not clear whether the said sample
was accompanied by a forwarding letter in Form- B
being a facsimile of the seal or monogram used for
sealing the phial of the sample blood of the accused.
Under the circumstances, provisions of Rule 4(1) &(2)

of the said Rules, which are mandatory, are violated.

These two patent infirmities are fatal to the

prosecution, when faced with this situation. Mr.
Trivedi, learned A.PP. was unable to press thus
acquittal appeal any further.”
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"Para 30... the ratio in the ruling of Dalsukhji V/s. State
of Gujarat (1969-1) 75 Cri. L. J. 695 where it has been
held that the provisions of rules 4 and 5 of the rules are
mandatory in blood concentration presumption under
sec. 66(2) of the Bombay Prohibition Act cannot be
drawn unless the mandatory provisions of rules 4 and
5 of the rules have been scrupulously followed. The
Legislature must have in its wisdom provided the
period of seven days for the blood sample to reach the
testing authority with a view to see that there may not
be any tampering with the blood sample collected or
that the alcohol contents of the sample of blood may
not increase if it was kept in possession of the medical
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officer or his subordinate for an unduly long period.
There is no evidence on the record to show in whose
possession this phial remained till it was sent to the
Chemical Analyzer. There is also no evidence about the
precaution having been taken to ensure that there was
no tampering with the contents of the phial when it was
with the medical officer. There is also nothing on the
record to show that for a period of eight days this
sample was kept in such a place that it was not liable
to deteriorate. It cannot be said with definite certainty
that because of the breach of this rule of sending the
blood sample to the testing authority so as to reach that
authority within seven days it was not likely to affect
the result of the analysis. If ratio decidendi of Ukha
Kolha's case is looked into then the certificate of the
Chemical Analyzer, which was a result of the
mandatory provisions of rules 4 and 5 of the rules
particularly the provisions now under consideration is
not valid and the same may as well become
inadmissible in evidence.
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gla 3 Jladl el d eldig Hiofl 2Isi oift.
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" at the stage of framing charge the Court has to apply its mind

to the question whether or not there is any ground for
presuming the commission of the offence by the accused. As
framing of charge affects a person's liberty substantially, need
for proper consideration of material warranting such order

was emphasised.”
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cidl isdl of &l dell GUR Yxolofl dHIH &slsdl €lial ddl |
sidall ARV [A3e8 AIAURIE Yol IR Y20l &ld, ddlal
2lRiciofl siRigiglall eflal Glotidl] Bde ©ls] YsdI Hioll §SH SVl
Hed &ld AuisS [Cloldalda ©1S] ysdlg) s wRlig &l ofld

HYGloll §SH SAUIHI 19 B.

- 85H -

. Al siHall ARG iR alvIRs HR2il 2ilkdl R0:3

SHH— YT ofl UGS—R HHILI %RId Mglofliel Aseofl saH-

Page 12 of 13



Criminal Case No. 594/2026

55(a) (ofl) yxoial JAaiicll SIA [CioidelHd ©Is] Hsdlofl §SH
SAIHI A1 8.

2. A sidHal ARIA 24218 21U ¥Hlat 2fla URlus el
oI 2419 8.

3. Adld AHY [Aculcie 54 g1l Aogd 35S HHI [G14H] Yo

HISAdIoll §SH SAUIH] 2419 8.

A1% A% cdRlvi— 2 ], HIz—AAe, A-R0RF oll A% 52A Yi&d]

AHelddHT il Aa01d] s sal.

dl.29/0¢ /2028 ([AsA Rrid)

220 : Eidl Asl. Als ¥ysl. A, €idl
Judge Code : GJ01357

Page 13 of 13



