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118. Presumptions as to negotiable instruments. - Until the

contrary is proved, the following presumptions shall be made: (a)
of consideration: that every negotiable instrument was made or
drawn for consideration, and that every such instrument when it
has been accepted, endorsed, negotiated or transferred, was

accepted, endorsed, negotiated or transferred for consideration; ...

138. Dishonour of cheque for insufficiency, etc., of funds in
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the account.-Where any cheque drawn by a person on an account

maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provision of this Act, be
punished with imprisonment for a term which may extend to two
years, or with fine which may extend to twice the amount of the
cheque, or with both: Provided that nothing contained in this

section shall apply unless-

(a) the cheque has been presented to the bank within a period of
six months from the date on which it is drawn or within the

period of its validity, whichever is earlier.

(b) the payee or the holder in due course of the cheque, as the
case may be, makes a demand for the payment of the said amount

of money by giving a notice, in writing, to the drawer of the
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cheque, within thirty days of the receipt of information by him

from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the
said amount of money to the payee or, as the case may be, to the
holder in due course of the cheque, within fifteen days of the
receipt of the said notice.

Explanation. - For the purposes of this section, 'debt or other

liability' means a legally enforceable debt or other liability.

(22) AR Al sau—13¢ Yoo Joud I Yoroi-l dedivll 1A Al
%33l 9.

(1) that there is a legally enforceable debt,

(2) that the cheque was drawn from the account of bank for
discharge in whole or in part of any debt or other liability
which presupposes a legally enforceable debt, and,

(3) that the cheque so issued had been returned due to

insufficiency of funds.

AR el sau—13¢ Yol Youdd 1A yooid i GURAA 2 .

*“ The presumption referred to in Section 139 of the N.I. Act is a
mandatory presumption and not a general presum ption, but the

accused 1is entitled to rebut the said presum ption. What is
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required to be established by the accused in order to rebut the
presumption is different from each case under given
circumstances. But the fact remains that a mere plausible
explanation is not expected from the accused and it must be more
than a plausible explanation by way of rebuttal evidence. In other
words, the defence raised by way of rebuttal evidence must be
probable and capable of being accepted by the Court.”

“ In view of Section 139, it has to be presumed that a
cheque is issued in discharge of any debt or other liability. The
presumption can be rebutted by adducing evidence and the
burden of proof is on the person who wants to rebut the
presumption. This presumption coupled with the object of
Chapter XVII of the Act leads to the conclusion that by
countermanding payment of a post-dated cheque, a party should
not be allowed to get away from the penal provision of Section

138.7

139. Presumption in favour of holder.- It shall be presumed,

unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in Section 138 for the

discharge, in whole or in part, of any debt, or other liability.
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10. Section 118 of the Act inter alia directs that it shall be
presumed, until the contrary is proved, that every negotiable

instrument was made or drawn for consideration. Section 139 of

the Act stipulates that unless the contrary is proved, it shall

be presumed, that the holder of the cheque received the

cheque, for the discharge of, whole or part of any debt or

liability. Applying the definition of the word 'proved' in

Section 3 of the Evidence Act to the provisions of Sections 118

and 139 of the Act, it becomes evident that in a trial under

Section 138 of the Act a presumption will have to be made

that every negotiable instrument was made or drawn for

consideration and that it was executed for discharge of debt

or_liability once the execution of negotiable instrument is

either proved or admitted. As soon as the complainant

discharges the burden to prove that the instrument, say a note,
was executed by the accused, the rules of presumptions under
Sections 118 and 139 of the Act help him shift the burden on the

accused. The presumptions will live, exist and survive and
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shall end only when the contrary is proved by the accused,
that is, the cheque was not issued for consideration and in

discharge of any debt or liability. A presumption is not in itself

evidence, but only makes a prima facie case for a party for whose

benefit it exists.

11. The use of the phrase "until the contrary is proved" in Section
118 of the Act and use of the words "unless the contrary is
proved” in Section 139 of the Act read with definitions of "may
presume" and "shall presume" as given in Section 4 of the
Evidence Act, makes it at once clear that presumptions to be
raised under both the provisions are rebuttable. When a
presumption is rebuttable, it only points out that the party on
whom lies the duty of going forward with evidence, on the fact
presumed and when that party has produced evidence fairly and
reasonably tending to show that the real fact is not as presumed,
the purpose of the presumption is over. The accused in a trial
under Section 138 of the Act has two options. He can either show
that consideration and debt did not exist or that under the
particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man ought to

suppose that no consideration and debt existed. To rebut the



Sloreldl 3 1. 3900804 5. 15

statutory presumptions an accused is not expected to prove his
defence beyond reasonable doubt as is expected of the
complainant in a criminal trial. The accused may adduce direct
evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be
discharged by him. However, the court need not insist in every
case that the accused should disprove the non-existence of
consideration and debt by leading direct evidence because the
existence of negative evidence 1is neither possible nor
contemplated. At the same time, it is clear that bare denial of the
passing of the consideration and existence of debt, apparently
would not serve the purpose of the accused. Something which is
probable has to be brought on record for getting the burden of
proof shifted to the complainant. To disprove the presumptions,
the accused should bring on record such facts and
circumstances, upon consideration of which, the court may
either believe that the consideration and debt did not exist or
their non-existence was so probable that a prudent man
would under the circumstances of the case, act upon the plea
that they did not exist. Apart from adducing direct evidence to

prove that the note in question was not supported by



Sloreldl 3 1. 3900804 5. 16

consideration or that he had not incurred any debt or liability, the
accused may also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also
rely upon presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions arising
under Sections 118 and 139 of the Act. The accused has also an
option to prove the non- existence of consideration and debt or
liability either by letting in evidence or in some clear and
exceptional cases, from the case set out by the complainant, that
is, the averments in the complaint, the case set out in the statutory
notice and evidence adduced by the complainant during the trial.
Once such rebuttal evidence is adduced and accepted by the
court, having regard to all the circumstances of the case and the
preponderance of probabilities, the evidential burden shifts back
to the complainant and, thereafter, the presumptions under
Sections 118 and 139 of the Act will not again come to the

complainant's rescue.

-~

(23) s YMs 58l Y56l 3 %, ROHITBHAI JIVANLAL PATEL,

AIR(SC) 2019 - 1876 i ¥l [RQEaid e 53 9 5,
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14. So far the question of existence of basic ingredients for drawing
of presumption under Sections 118 and 139 the NI Act is concerned,
apparent it is that the accused-appellant could not deny his
signature on the cheques in question that had been drawn in
favour of the complainant on a bank account maintained by the
accused for a sum of Rs. 3 lakhs each. The said cheques were
presented to the Bank concerned within the period of their validity
and were returned unpaid for the reason of either the balance
being insufficient or the account being closed. All the basic
ingredients of Section 138 as also of Sections 118 and 139 are
apparent on the face of the record. The Trial Court had also
consciously taken note of these facts and had drawn the requisite
presumption. Therefore, it is required to be presumed that the
cheques in question were drawn for consideration and the holder
of the cheques i.e., the complainant received the same in discharge
of an existing debt. The onus, therefore, shifts on the accused-
appellant to establish a probable defence so as to rebut such a
presumption.

16.0n the aspects relating to preponderance of probabilities, the

accused has to bring on record such facts and such circumstances
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which may lead the Court to conclude either that the
consideration did not exist or that its non- existence was so
probable that a prudent man would, under the circumstances of
the case, act upon the plea that the consideration did not exist.

This Court has, time and again, emphasized that though there

may not be sufficient negative evidence which could be brought

on record by the accused to discharge his burden, vet mere denial

would not fulfil the requirements of rebuttal as envisaged under

Section 118 and 139 of the NI Act.
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wUis—o¢ Al is—1y¥ dul wis—0 YAl M edlasl Yyl
sRUILUE YRAR sl A eldlg 22l selad Hindl el
dslMdelRAl AeR dsUATL A5 2L 5144 sRUEL WA sRuieHi el
yoroiel ©slsd UM A€l Uig dSlMdelR IRl QML HAd oAl
ogalLedl Harotell whlsd UM [ARlaieuyl Yudl 258 U 214 < sl
2L sl delMdell sRuiEl WAl vle s3d HiE@AMLAAL ALid]
ys5aul s2al M2 As dsIFL AS delMdell sRuUEl UL m-lL
siaza-Al Asll 254 Ysell 2val 1R $y 53d %l dslHdelR YA dF
sRulelAl deuml ueR siueldl saH—13¢ Yol AgHldd, vize
AL AR s [Rade glald, 9l 2elad dindl sl

sRuElAL Q.. 2l celal 112 AsHA AU 6.

2. 2l SHAL dSlHABIR BURL UER dsUTL AsHL dx-l Al A ela oot 51
o2, dlad A 1y d 2 Adl 2L 88lsd 9 3, Bl SIHAL ASHABR AR
aAsUAIL AsHL dxdl Al A gl alod S8 dsu dlbd Yl Aed 3,

dxtial ididl ALl s sl eldld YAR  ad €l dal

AKOUHL 2L o1 AHEIR YO AL Ysiel & ¥ Aonoelly didl [, BalR

2. 61R5I—OU(0) JYBU el 1,999 Ysieidi WL .9y, Wi

".45, Wi .19, U i.3¢, W2 +1.30 dAu% W . 39 Ui 13 yot

e dlaq €9,

15. In the present case, the cheque in question has

admittedly been signed by the Respondent No.l-
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Accused . This Court is of the view that once the

execution of the cheque is admitted, the presumption

under Section 118 of the NI Act that the cheque in

question was drawn for consideration and the

presumption under Section 139 of the NI Act that the

holder of the cheque received the said cheque in

discharge of a legally enforceable debt or liability arises

against the accused. It is pertinent to mention that

observations to the contrary by a two Judges Bench in
Krishna Janardhan Bhat vs. Dattatraya G. Hegde, (2008)
4 SCC 54 have been set aside by a three Judges Bench
in Rangappa (supra).

16. This Court is further of the view that by creating
this presumption, the law reinforces the reliability of
cheques as a mode of payment in commercial
transactions.

17. Needless to mention that the presumption

contemplated under Section 139 of the NI Act, is a

rebuttable presumption. However, the initial onus of

proving that the cheque is not in discharge of any debt

or other liability is on the accused/drawer of the cheque
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[See: Bir Singh vs. Mukesh Kumar, (2019) 4SCC 197].

29. Furthermore, the fact that the accused has failed to
reply to the statutory notice under Section 138 of the
NI Act leads to an inference that there is merit in the
Appellant-Complainant’s version. This Court in Tedhi
Singh vs. Narayan Dass Mahant, (2022) 6 SCC 735 has
held that the accused has the initial burden to set up
the defence in his reply to the demand notice that the
complainant did not have the financial -capacity to
advance the loan. The relevant portion of the said
judgment is reproduced herein below:*

10. ... The proceedings under Section 138 of the NI
Act is not a civil suit. At the time, when the
complainant gives his evidence, unless a case is set up
in the reply notice to the statutory notice sent, that the
complainant did not have the wherewithal, it cannot be
expected of the complainant to initially lead evidence to
show that he had the financial capacity. To that extent,
the courts in our view were right in holding on those
lines. However, the accused has the right to demonstrate

that the complainant in a particular case did not have
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the capacity and therefore, the case of the accused is
acceptable which he can do by producing independent
materials, namely, by examining his witnesses and
producing documents. It is also open to him to establish
the very same aspect by pointing to the materials
produced by the complainant himself. He can further,
more importantly, achieve this result through the cross-
examination of the witnesses of the complainant.
Ultimately, it becomes the duty of the courts to consider
carefully and appreciate the totality of the evidence and
then come to a conclusion whether in the given case,
the accused has shown that the case of the complainant
is in peril for the reason that the accused has
established a probable defence.”

(emphasis supplied)
30. This Court in MMTC Ltd. and Another vs. Medchl
Chemicals & Pharma (P) Ltd. and Another, (2002) 1
SCC 234 has specially held that when a statutory notice
is not replied, it has to be presumed that the cheque
was issued towards the discharge of liability.

31. Also, after receipt of the legal notice, wherein the
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Appellant-Complainant alleged that the Respondent No.1-
Accused’s cheque had bounced, no complaint or legal
proceeding was initiated by the Respondent No.l-
Accused alleging that the cheque was not to be
encashed. Consequently, the defence of financial
incapacity of Appellant-Complainant advanced by the
Respondent No.1-Accused is an afterthought.

2, GUASA AHER YWH 518 Rl AN 53d RiEaidl e
Adi 21 S1H delMdelr Rl As dsAT]L AsHL du-dl wdl 4 sla
ollotd 1S % otAld Al 21ad Al Fel, dil sl A dsATL AsHL
Uldlfl Al 5309 o sRUIEIA Yud 53 slald YaR ag eld ¥Hl, ueR
s1deldl SE@M—29¢ dal $aH—13¢ Yol viqHIA dSiHdBR (A3 A1y
9 A% UL SIHAL ASIHABIR BURL AVl ALAL 24 VRL AAH sRULEL
IRl AR dsUTL A5 v sUl i3] Al HisAAHL 2Alddl AL S14-L
dslMdelR A lZla ool 21Ad el GURLSd AlHelR YHH 518l
Ysiel qool WA REaid eladfl 21 514l dslMdel sl diidl
WE[MHS ol Qal W2 AUl Al oaler »uld Al ¥ hlsd
© ddl AAUHL 2L 1ML dSlHdeld AR dsUTL A5 sRugl dul
szl @l -l ysasll W2 o Sy s2a slald -l melad
Hiddl elandl A AHeR YA SI8AL Yslel Sld-l 3AHL AldL Uidl
lalr, 202l velad Hindl sladdl 20504 neldd sRuigl- [@.q. sl

eelal A8 ASHA AU Y.
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3.
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9 A drl g sRuElA andl sRule dul wis—oy el
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Al WHA ¢ld ddl AARUHL A1 delHdelr dMd [@Qas Rde-t
laladl M2 8loR el 4 sld ¥l sRuIeUA 25— 2l du-L daRiAL
Mdeddl es5 ola sl 2%l 200d ¥ 25l 2eldd =Rl
o saAUML A, U, SRULUE 9 4Ad dMIH sclld] YRldl,
Yeuisd sl SRULIA delidell s1u2ARAL 2l U2 o AL dsudl As
§0E eldlg 22l velad HiAdl eladl 29l velad sRulel-L

(Q.a. 8l eclal A8 AsHd AL .

L SH AHER JorRid SISHHL YSIEL 3 ¥ Udly Aiea AHYRL

Q3 2 s Jorid, WR¥(3) A.A4. MR, Wl . 1930-i

Yslell vl dRa dlaa 9 5,

10. It 1s pertinent to note that the trial Court has recorded in
the impugned judgment and order that the evidence of the
complainant came to be closed vide closing purshis Exhibit-
31. The Further Statement of the petitioner u/s. 313 of
Cr.P.C. was recorded but, it could not be exhibited on the

particular date. On the next date, neither the petitioner nor
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his advocate had remained present and therefore, his Further
Statement, which was recorded on the earlier date and was
also available on record, could not be exhibited. There is
nothing on record to suggest that the petitioner or his
advocate had filed any application before the trial Court
seeking exemption from the trial proceeding on the date
when his Further Statement recorded_u/s. 313 of Cr.P.C. was
to be exhibited or seeking any modification in the Further
Statement recorded on the earlier date before it is exhibited.

11. Before the trial Court, sufficient opportunities were
granted to the petitioner to conduct the cross-examination of
the complainant. However, it appears that the petitioner had
not availed of any of the opportunities provided by the trial
Court to conduct cross-examination of the complainant. The
trial Court had even imposed costs upon the petitioner for
getting his right to conduct cross-examination of the
complainant re-opened but, even thereafter, the petitioner
had not availed of the opportunity to cross-examine the
complainant for reasons best known to him. Further, the
petitioner had not produced any evidence in his defence nor

had submitted any oral / written arguments or had examined
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any witness in his defence.

12. From the above set of facts, it appears that the decision
to not remain present on the next date after getting his
Further Statement u/s. 313 of Cr.P.C. recorded on the earlier
date and to not conduct cross-examination of the
complainant in spite of being afforded with sufficient
opportunities, was a deliberate or voluntary decision taken
by the petitioner. In the interregnum, there is nothing to
suggest that the petitioner or his advocate had filed any
application requesting the trial Court to grant him an
opportunity to record his Further Statement_u/s. 313 of
Cr.P.C. or to conduct cross-examination of the complainant.
The petitioner went into oblivion after the date when his
Further Statement_u/s. 313 of Cr.P.C. came to be recorded
but before it could be exhibited. Therefore, the trial Court
was left with no other option but to conduct the trial in the
absence of the petitioner, who had deliberately or voluntarily
chosen to evade the trial proceedings. Under these
circumstances, there was no reason for the trial Court to

issue any warrant against the petitioner, as contended by
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learned advocate for the petitioner. Moreover, the petitioner
had not produced any evidence in his defence or had made

any submissions either oral or in writing.

14. Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely
justified in passing the impugned judgment and order. The
decision to not conduct cross-examination of the
complainant in spite of repeated opportunities and to not
remain present on the next date of trial when his Further
Statement_u/s. 313 of Cr.P.C. recorded on the earlier date
was to be exhibited was a deliberate, intentional and
conscious decision on the part of the petitioner. It was not
that the petitioner was not aware about the stage of trial
proceedings. However, deliberately, the petitioner had
chosen to remain absent from the trial proceedings from the
date his Further Statement_u/s. 313 of Cr.P.C. was recorded
but before it could be exhibited.

M, AIHEIR AU SlSseAl A Yslell dliad direl
AAHEL AvAL VL S0 A2l sl UL S $sa1—393 Hool dtisd
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25. However, the judgment that the learned Magistrate
may pronounce in the absence of the accused by itself will
not vitiate the judgment. Subsection (7) of Section 353 of the
Cr.P.C. clearly lays down that no judgment delivered by any

criminal court shall be deemed to be invalid by reason only

of the absence of any party.
BuRisd stuetsld WRRAMA 2 Adl Asldd sSURL Yaisi-l
ARe1wIML Sl 18R 531 wY A L Bl sis+l semn—3u3 (5) ol
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