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  ‖‖ 9  ZF  J  ‖‖

OlZIFN GL CSLSTov

s!fPP VF  SFD[  OlZIFNL  wJFZF  CF,GL  OlZIFN  VFZM5L  ;FD[ WL

G[UMXLI[A, .g:8=]D[g8 V[S8 !((! GL S,Dv!#( GF U]GF V\U[ NFB,

SZL  OlZIFNDF\  D]bItJ[  H6FJ[,  K[  S[4  OZLIFNL  OFIGFg;  S\5GL

K[  VG[  OFIGFg;  WLZF6  VF5JFG]\  SFD  SZ[  K[P  OZLIFNL  ;NZ

OFIGFg;DF\  ,LU, C[0 TZLS[GM CMN'M  WZFJ[  K[  VG[ OZLIFNL A[\SG]\  GFD

cczLZFD ;L8L  I]lGIG OFIGFg; ,LPcc  CT]  VG[  T[G]\  GJ]\  GFD cczLZFD

OFIGFg; ,LPcc  AG[, CM. OFIGFg; TZOYL OZLIFNLG[ OZLIFN SZJF DF8[

5FJZ  VMO  V[8GL"YL  ;tTF  VG[  VlWSFZ  VF5[,  CM.4H[  ~V[  CF,GL

OZLIFN SZ[, K[P OZLIFNL zLZFD OFIGFg; ,LPsH]G]   GFD  o  zLZFD  ;L8L

I]GLIG OFIGFg; ,LPf 5F;[YL VF SFDGF VFZM5LV[ TFP#_q_(qZ_Z!

GF ZMH ~FP(_4___qvGL Two Wheeler C[T] DF8[GL ,MG ,LW[, CTL4

H[GM  ,MG  G\P DEESATW2108180002 K[P  ;NZC]  ,MGGL  OZLIFNLV[

VFZM5L  5F;[  AFSL  <C[6L  ZSDGL  p3ZF6L  SZTF\   VFZM5LV[   OZLIFNL

;\:YFDF\  H.  AFSL  <C[6L  R0T  ZSD  5[8[  T[DGF  BFTFGM  R[S

VF.P0LPALPVF.P  A[\S4  0L;F  XFBFGM  R[S  G\P#$_))_4

TFP&q_!qZ_Z5 GF ZMHGM ~FP((4___qv V\S[ ~l5IF V9IF;L CHFZ

5]ZFGM R[S VFZM5LV[  ;CL SZLG[  OZLIFNLGF  GFDGM  VF5[,M VG[ R[S

VF5TL   JBT[  VF  SFDGF  VFZM5LV[  OlZIFNLG[  lJ`JF;  VG[  EZM;M

VF5[,M S[4;NZC] R[S A[\SDF\  J8FJJF DF8[ ZH] SZXM V[8,[ R[SGF 5]Z[5]ZF

GF6F VNF YX[POZLIFNLV[  VFZM5LGF  SYG p5Z lJ`JF; VG[  EZM;M

ZFBL ;NZC]\  R[S VF.P;LPVF.P;LPVF.P A[\S ,LP0L;F XFBFDF\  J8FJJF
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DF8[  EZ[,MP  ;NZC\]  R[S  S,LIZg;  DF8[  VFZM5LGF  BFTFDF\  HTF\  ;NZ

R[SccAccount  blocked  situation  covered  in  2125ccGF

X[ZF  ;FY[  TFP(q_!qZ_Z5  GF  ZMH  5ZT  OZ[,P;NZ  R[S  5ZT  OZTF\

OZLIFNLV[ VFZM5LG[ ZHLP5MPV[0LPYL R[SDF\  NXF"J[,L ,[6L ZSD  R]SJL

VF5JF  TFPZ!q_!qZ_Z5  GF   ZMHGL  ,[lBT  DF\U6F  GM8L;  5M:8

DFZOT  ZHLP5MPV[0LPYL  5F9J[,LPVF  SFDGF  VFZM5LG[  DMS,[,  GM8L;

TFPZZq_!qZ_Z5  GF  ZMH  AHL  UI[,  K[PVFD  VF  SFDGF

VFZM5LV[ VFHlNG ;]WL OZLIFNLGL SFIN[;ZGL ,[6L ZSD J;], VF5[,

GYLP VFD4VF SFDGF VFZM5LV[ G[UMXLIA, >g:8=]D[g8 V[S8 !((! GL

S,Dv!#(  D]HAGM  U]GM  SZ[,  CMI  CF,GL  OlZIFN  NFB,  SZ[,

CMI4VFZM5L  ;FD[  JMZ\8  SF-L45S0L  D\UFJL4IMuI  GxIT  SZJF  T[DH

OlZIFNL  OFIGFg;G[  R[SGL ZSD jIFH ;CLT VFZM5L 5F;[YL V5FJJF

VZH SZ[, K[P

EFZTLI  GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL  S,DvZZ#4S,DvZZ*4

S,DvZ#_ TYF S,DvZ*$ D]HAGL SFI"JFCL  ov  

sZfPP VF SFD[ Z[S0" wIFG[ ,[TF4 VF SFDGF OlZIFNL wJFZF V+[GL

VNF,TDF\ OlZIFN NFB, SZJFDF\ VFJTF\ V+[GL VNF,T wJFZF EFZTLI

GFUZLS ;]Z1FF ;\CLTF  Z_Z$ GL  S,DvZZ# D]HAG]\ J[ZLOLS[XG :8[8D[g8

GM\WL4 VF SFDGF VFZM5L ;FD[ EFZTLI GFUZLS ;]Z1FF ;\CLTF Z_Z$ GL

S,DvZZ*  D]HAG\]   WL   G[UMXLI[A,  .g:8]=D[g8   V[S8  !((! GL

S,Dv!#( D]HAGF U]GFGM 5|M;[; .:I]  SZJFGM C]SD SZJFDF\  VFJ[,

K[P tIFZAFN  VF SFDGF  VFZM5LG[  ;Dg;GL  WMZ6;ZGL AHJ6L YTF\
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VF SFDGF VFZM5L T[DGF JSL,zL ;FY[ V+[GL VNF,T ;D1F CFHZ YTF\

T[VMG[  OlZIFN  TYF  ;\,uG  N:TFJ[HMGL  GS,M EFZTLI GFUZLS ;]Z1FF

;\CLTF Z_Z$ GL S,DvZ#_ D]HA lJGF D]<I[ D/L UIF V\U[GL BFTZL

SIF" AFN4 VFZM5LGL p5ZMST U]GF ;\NE[" EFZTLI GFUZLS ;]Z1FF ;\CLTF

Z_Z$ GL S,DvZ*$ D]HA VF\Sv!_  YL VFZM5LGL %,L Z[S0"  SZJFDF\

VFJTF4VFZM5LV[  T[GL  lJ~wWGF  U]GFGM  .gSFZ  SZ[,  K[P T[YL VFZM5L

;FD[ VFU/GL .g;FOL SFI"JFCL ;Dg; 8=FI[A, S[;GL ZLT[ R,FJJFDF\

VFJ[, K[ VG[ T[ ZLT[ CF,GM S[; ;Dg; 8=FI[A, S[;GL ZLT[ RF,[, K[P

 OlZIFN51F TZO[ DF{BLS TYF N:TFJ[HL 5]ZFJFVMov

s#fPP VF  SFD[  OlZIFN51F  wJFZF  GLR[  D]HAGM  DF{lBS  T[DH

N:TFJ[HL 5]ZFJM ZH] SZJFDF\ VFJ[, K[P 

   oo DM{lBS 5]ZFJM oo

S|D VF\S                          ;FC[NG] GFD

! $ OZLIFNL DC[XEF. S[XFEF. ;D[RFG]\ ;ZT5F;G] ;MU\NGFD]\

          

    oo N:TFJ[HL 5]ZFJM oo

S|D VF\S                       N:TFJ[HG] J6"G

! !! TSZFZL R[S

Z !Z R[S ZL8G" D[DM

# !# GM8L;GL :Y/5|T 

$ !$ VFZM5LG[ DMS,FJ[, GM8L;GL ZHLP5MPV[P0LPGL 5FJTL

5 !5 VFZM5LG[ GM8L; AHIF V\U[G]\ 8=[S Sg;F.gD[g8 

& !& :5[XLI, 5FJZ VMO V[8GL"P 

* !* VFZM5LG]\ ,MG :8[8D[g8
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s#P!f OlZIFN51FGM 5]ZFJM ZH]  YIF AFN OZLIFNLGL p,8T5F;

DF8[  VFZM5L CFHZ ZC[TF G CM. OZLIFNLV[ VF\Sv!( YL VZHL VF5L4

VFZM5L S[ T[DGF JSL,zL OZLIFNLGL p,8 T5F; NZdIFG CFHZ ZC[TF G

CMI4S[  SM.  ZL5M8"  VF5[,  G  CMI  OZLIFNLGL  p,8  T5F;  SZJFGM

VFZM5LGM  CSSA\W  SZJF  VZHL  VF5TF\4;NZ  VZHL  V+[GL  VNF,T

wJFZF D\H]Z SZL VFZM5LGM OZLIFNLGL p,8 T5F;GM CSS A\W SZJFGM

C]SD SZJFDF\ VFJ[, K[P 

s#PZf tIFZAFN OZLIFN51F[  VF\Sv!) YL 5]ZFJF A\WGL 5]Z;L;

ZH] YI[, K[P H[DF\ OlZIFNL JW] SM. ,[lBT S[ DF{lBS 5]ZFJM VF5JF DF\UTF

GYL T[J\] HFC[Z SZ[, K[P 

VFZM5L  51F TZO[ DF{lBS T[DH N:TFJ[HL 5]ZFJFVM  ov

s$fPP CF,GF SFD[ VFZM5L51F wJFZF 5MTFGF ARFJDF\ SM. DF{lBS

S[ N:TFJ[HL 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP 

VFZM5LG\]    EFZTLI GFUZLS ;]Z1FF ;\CLTF Z_Z$ GL    S,Dv#5! D]HAG\]  

GLJ[NGov

s5fPP CF,GF SFD[ VFZM5LG\] EFZTLI GFUZLS ;]Z1FF ;\CLTF Z_Z$

GL S,Dv#5!  D]HAG\]  GLJ[NG  ,[TF4  T[DF\  VFZM5LV[  OlZIFN51FGF

5]ZFJFGL  CSLSTMGM  .gSFZ  SZ[,  K[P  T[DH  T[VMV[  lJX[QFDF\  H6FJ[,

K[ S[4ccl;SI]ZL8L 5[8[ R[S VF5[, CTMPcc
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OlZIFN51F TYF VFZM5L51F TZO[GL   EFZTLI GFUZLS ;]Z1FF ;\CLTF Z_Z$  

GL   S,Dv#5Z D]HAGL N,L,M  ov

s&fPP CF,GF SFD[  OlZIFNL TZO[   DF{lBS  N,L,M SZJFDF\  VFJ[,

K[POlZIFNL  TZO[  DF{BLS  N,L,MDF\  D]bItJ[  H6FJ[,  K[  S[4  OlZIFNL

OFIGFg; S\5GLDF\YL VFZM5LV[ 8] jCL,Z C[T] DF8[GL ,MG ,LW[,LP H[GL

AFSL 5[8[ VF\Sv!! JF/M TSZFZL R[S VF5[,MP ;NZ R[S  VF\Sv!Z JF/F

ZL8G" D[DF D]HA ccAccount blocked situation covered in 2125cc  GF

X[ZFYL  5ZT  VFJ[,MP tIFZAFN  OlZIFNL  wJFZF  VF\Sv!#  YL  VFZM5LG[

:8[rI]8ZL GM8L; VF5[,L4H[ GM8L; TFPZZq_!qZ_Z5 GF ZMH AHL UI[,

K[P T[D KTF\ VFZM5LV[ lNGv!5 DF\ R[SGL ZSD R]SJ[, GYL S[ GM8L;GM

SM. HJFA 56 VF5[, GYLP H[YL ;DIDIF"NFDF\ CF,GL OlZIFNL NFB,

SZ[, K[P CF,GF SFD[ VF\Sv!& YL :5[XLI, 5FJZ VMO V[8GL"4VF\Sv!*

YL  ,MG  :8[8D[g8  ZH]  SZ[,  K[PCF,GF  SFD[  VFZM5L  TZO[  OlZIFNLGL

p,8T5F; SZJFGM CSS A\W SZJDF\ VFJ[, K[P OlZIFNLV[ N:TFJ[HL TYF

DF{BLS  5]ZFJFVMYL  5MTFGM  S[;  5]ZJFZ  SZ[,  CMI4VFZM5LG[  SFINF

D]HAGL ;HF SZJF TYF OlZIFNLG[ VFZM5L 5F;[YL SFINF D]HAG]\ J/TZ

V5FJJF ZH]VFT SZ[, K[P

s&P!f     JW]DF\ V+[ p<,[BGLI K[ S[ CF,G\] SFD H[ lNJ;[ VFBZL N,L,M

DF8[ ZFBJFDF\ VFJ[,4 tIFZ[ 56 VFZM5L S[ T[DGF lJPJPzL CFHZ ZC[, GF

CMI VG[ SM. D]NT ZL5M8" 56 ZH] ZFB[, GF CMI4 OlZIFNL TZO[ VF\SvZ_

YL VFZM5LGL N,L,MGM CSS A\W SZJFGL VZHL VF5[, K[P H[ D\H]Z YTF

CF,GF SFD[ VFZM5LGL N,L,MGF CSS 56 A\W SZJFDF\ VFJ[, K[P
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lG6"I DF8[GF D]N'Fov

s*fPP CF,GF  SFD[  p5ZMST  CSLSTM4  ;\HMUM4  pEI51FMGL

ZH]VFTM TYF WL G[UMXLI[A, .g:8]=D[g8 V[S8 !((! GL HMUJF.VM

wIFG[ ,[TF\4 VF S[;GF gIFlIS lG6"I DF8[ GLR[ D]HAGF D]N'FVM V+[GL

VNF,T ;D1F p5l:YT YFI K[P 

     oo  D]  N'F oo

s!f X]\ OlZIFNL lGoX\S56[ ;FlAT SZ[ K[ S[4 VF SFDGF

VFZM5LV[  ;DU|  ZLT[  VYJF  V\XTo  SM.56

SFIN[;ZG] N[J\]  S[ VgI HJFANFZL VNF SZJF DF8[4

5MT[  lGEFJTM CMI T[JF  BFTFGM  ;JF,JF/M R[S

OlZIFNLG[  VF5[,  VG[  T[  R[S  lGIT  ;DIDF\

OlZIFNLV[ A[\S ;D1F ZH] SZTF T[ R[S R}SJ6L SIF"

lJGF 5ZT OZ[, K[ VG[  T[  V\U[ OlZIFNLV[ VFZM5LG[

lGIT ;DIDF\ GM8L; VF5L4 ;NZC]\  R[SGL ZSDGL

DF\U6L SZJF  KTF\  VFZM5L  lGIT ;DIDF\  ;NZC]\

ZSDGL R]SJ6L SZJFDF\ lGQO/ UI[, K[ VG[ T[D

SZL  VFZM5LV[  WL  G[UMXLI[A, .g:8]=D[g8 V[S8GL

S,Dv!#( D]HAGM U]GM SZ[, K[ m

sZf X]\ C]SD m 

D]N'FVM 5ZtJ[ lG6"Iov

s(fPP     p5ZMST D]N'FVM 5ZtJ[GF DFZF gIFlIS lG6"IM GLR[ D]HA K[P 

s!f CSFZDF\P

sZf VFBZL C]SD D]HAP
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SFINFSLI HMUJF.VMov                  

s)fPP CF,GF SFD[ lG6"I DF8[GF SFZ6MGL RRF" SZTF VUFp VF

SFD[  HIFZ[  VFZM5L  ;FD[  WL  G[UMXLI[A,  .g:8]=D[g8  V[S8  !((!  GL

S,Dv!#( D]HAGM U]GM SIF"GM VF1F[5 K[ tIFZ[4G[UMXLI[A, .g:8=]D[g8

V[S8  !((!  GL  S,Dv!#(  wIFG[  ,[TF\4  ;NZ  U]GM  ;FALT  SZJF

DF8[  OlZIFN51F[  GLR[ D]HAGF TtJM T[DGF ;SFZFtDS 5]ZFJFYL X\SFYL

5Z  ;FALT  SZJFGF  ZC[  K[P  JW]DF\   WL  G[UMXLI[A,  .g:8]=D[g8  V[S8

!((!  GL  S,Dv!#)  TYF  S,Dv!!(  D]HAGF  VG]DFGM  56

OlZIFNJF/F  R[S  5ZtJ[  OlZIFNGL  TZO[6DF\  SZJFGL  HMUJF.  SZJFDF\

VFJ[, K[P VFD CF,GF SFD[ SFZ6MGL RRF" SZTF VUFp WL G[UMXLI[A, 

.g:8]=D[g8 V[S8 !((! GL S,Dv!#(4 S,Dv!#) VG[   S,Dv!!

( GL HMUJF.VM GL RRF" SZJL 56 VlGJFI" H6FI K[P

s)P!f CF,GF SFD[  ;F{5|YD WL G[UMXLI[A, .g:8]=D[g8 V[S8 !

((! GL S,Dv      !#( J\RF6[ ,[TF4

Section 138 in The Negotiable Instruments Act, 1881

[ 138 Dishonour of cheque for insufficiency, etc., of funds in the

account. —Where any cheque drawn by a person on an account

maintained by him with a banker for payment of any amount of

money  to  another  person  from  out  of  that  account  for  the

discharge, in whole or in part, of any debt or other liability, is

returned by the bank unpaid,  either  because  of  the amount  of

money standing to  the credit  of  that  account  is  insufficient  to

honour the cheque or that it exceeds the amount arranged to be

paid from that account by an agreement made with that bank,
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such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act, be

punished with imprisonment for  [a term which may be extended

to two years], or with fine which may extend to twice the amount

of the cheque, or with both: Provided that nothing contained in

this section shall apply unless—

(a) the cheque has been presented to the bank within a period of

six  months  from the  date  on  which it  is  drawn or  within  the

period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the

case may be, makes a demand for the payment of the said amount

of  money by giving a  notice  in  writing,  to  the  drawer  of  the

cheque,  [within thirty days] of the receipt of information by him

from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the

said amount of money to the payee or, as the case may be, to the

holder in due course of the cheque,  within fifteen days of the

receipt of the said notice.

Explanation.— For the purposes of this section, “debt or other

liability” means a legally enforceable debt or other liability.]

s)PZf p5ZMST  WL  G[UMXLI[A,  .g:8=]D[g8 V[S8GL S,Dv!#(

J\RF6[ ,[TF T[GF TtJM GLR[ 5|DF6[ K[P

!P R[S ;DU| VYJF V\XTo N[JF VYJF ALHL HJFANFZL VNF SZJF 

DF8[ VF5JFDF\ VFJ[, CMJM HM.V[P 

ZP VF R[S V5]ZTF E\0MZGF SFZ6[ 5ZT VFJ[, CMJM HM.V[P

https://indiankanoon.org/doc/1543553/
https://indiankanoon.org/doc/1440901/
https://indiankanoon.org/doc/1240817/
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#P K DF; VYJF R[SGL SFIN[;ZTFGF ;DIUF/F 5{SL H[ JC[,]\ CMI 

T[ ;DIDF\ R[S A[\SDF\ ZH] YJM HM.V[P 

$P 5[. VYJF R[SGF IYFG]S|D WFZS[ A[\S TZOYL R[S 5ZT YIFGL  

DFlCTL  D/[YL  +L;  lNJ;GL  V\NZ4  R[S  ,BGFZG[  ,[lBTDF\  

GM8L; VF5LG[ GF6F\GL ;NZC]\ ZSDGL R}SJ6L SZJF DF8[ DF\U6L

SZL CMJL HM.V[P 

5P GM8L; D?IF 5KL 5\NZ lNJ;DF\ ;NZC]\ R[S ,BGFZ[ 5[.G[ VYJF 

IYFG]SD WFZSG[ R[SGL ZSD R]SJJFDF\ S;]Z SZ[,L CMJL HM.V[P 

VF S,DGF 5Z\T]S wJFZF V[J]  H6FJFDF\  VFJ[, K[ S[4 p5ZF[ST S|D G\P

#4$45 D]HAG]\  G  YI]  CF[ITF[4  VF  S,D DFGF[  SF[.  56 DHS}Z  ,FU]

50X[ GCLP V[8,[ S[4 U]GF[ AG[, U6FX[ GCLP

s)P#f JW]DF\  VF  SFDGF  VFZM5L   ;FD[  HIFZ[  WL  G[UMXLI[A,

.g:8]|D[g8 V[S8GL S,Dv!#( D]HA lX1FF5F+ U]gCFGM VF1F[5 D]S[, K[4

T[JF ;\HMUMDF\   VFZM5L  lJ~wW  WL  G[UMXI[A,  .g:8=]D[g8 V[S8 GL

S,Dv!#)  TYF  S,Dv!!(  VgJI[  SZJFDF\  VFJ[,  OZHLIFT

VG]DFGMG[ ,UTL HMUJF.VM wIFG[ ,[JL H~ZL K[P H[YL VF SFD[ D]N'F G\P!

GL  RRF"  SZTF  VUFp  VF  SFINFGL  S,Dv!#) TYF  S,Dv!!( GL

DCtJGL HMUJF.VMGL V+[ GM\W SZJL H~ZL K[P H[ GLR[ D]HA K[P 

139. Presumption in favour of holder.

It shall be presumed; unless the contrary is proved that the holder

of  a  cheque  received  the  cheque  of  the  nature  referred  to  in

Section 138 for the discharge, in whole or in part, or any debt or

other liability.
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s)P#P!f JW]DF\  SFINFGL S,Dv!!( VgJI[ OlZIFNLGL TZO[6DF\

VG]DFG p5l:YT YFI K[4 H[ GLR[ D]HA K[P 

118. Presumptions as to negotiable instruments of consideration.-

Until the contrary is proved, the following presumptions shall be
made:-

(a) of Consideration - that every negotiable instrument was   

made  or  drawn  for  consideration,  and  that  every  such  

instrument,  when  it  has  been  accepted,  indorsed,  

negotiated  or  transferred,  was  accepted,  indorsed,  

negotiated or transferred for consideration;

(b) as to date - that every negotiable instrument bearing s date 

was made or drawn on such date ;

(c) as  to  time of  acceptance --  that  every  accepted  bill  of  

exchange was accepted within a reasonable time after its  

date and before its maturity;

(d) as to time of transfer -- that every transfer of a negotiable 

instrument was made before its maturity;

(e) as  to  order  of  indorsements --  that  the  indorsements  

appearing upon a negotiable instrument were made in the 

order in which they appear thereon;

(f) as to stamps -- that a lost promissory note, bill of exchange

or cheque was duly stamped;

 (g) that holder is a holder in due course -- that the holder of a 

negotiable instrument is a holder in due course; provided 

that,  where  the  instrument  has  been  obtained  from  its  

lawful  owner,  or  from  any  person  in  lawful  custody  
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thereof,  by means of  an offence  or  fraud,  or  has  been  

obtained from the maker or acceptor thereof by means of 

an  offence  or  fraud,  or  or  unlawful  consideration,  the  

burden of proving that the holder is a holder in due course 

lies upon him.

s)P$f VFD4  p5ZMST  SFINFSLI  HMUJF.VM  wIFG[  ,[TF\  WL

G[UMXLI[A,  .G:8]|D[g8  V[S8GL  S,Dv!#(  D]HAGL  OlZIFNDF\  HIF\

;]WL lJ~wWGL CSLST ;FlAT SZJFDF\ GF VFJ[ tIF\ ;]WL WL G[UMXLI[A,

.G:8]|D[g8  V[S8GL  S,Dv!!(  TYF  S,Dv!#)  D]HAGF  VG]DFGM

R[SGF WFZ6STF"GL TZO[6DF\ SZJFGF ZC[ K[P

s!_fPP CF,GF SFD[ HIFZ[ VFZM5L ;FD[ WL G[UMXLI[A, .g:8=]D[g8

V[S8GL S,Dv!#(D]HAGM U]GM SIF"GM VF1F[5 K[4tIFZ[ WL G[UMXLI[A,

.g:8=]D[g8 V[S8GL S,Dv!#( GL HMUJF. wIFG[ ,[TF4;NZ U]GM ;FALT

SZJF  DF8[  OlZIFN51F[  T[DGF  ;SFZFtDS  5]ZFJFYL  V[  CSLST  ;FALT

SZJFGL ZC[ K[ S[4 T[ R[S VFZM5L wJFZF ;DU| VYJF V\XTo N[JF VYJF

ALHL  HJFANFZL  VNF  SZJF  DF8[  OlZIFNLG[  VF5JFDF\  VFJ[,  CTM

VG[  ;NZ R[S V5]ZTF  E\0M/GF SFZ6[  R]SJ6L YIF lJGF 5ZT OZ[,

CTMP JW]DF\4 VF SFDGF VFZM5L ;FD[ HIFZ[  WL G[UMXLI[A, .g:8=]D[g8

V[S8GL S,Dv!#( D]HAGF U]GFG] TCMDT K[4 T[ ;\HMUMDF\ T[ SFINFGL

S,Dv!!(  TYF  !#)  GL  HMUJF.  TYF  GFDNFZ  prR  VNF,TM

wJFZF  ;NZ  S,Dv!!(  TYF  !#)  GL  HMUJF.  VFWFZ[,  WL

G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  D]HAGF  U]GF  V\U[  H[
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l;wWF\TM 5|lT5FlNT  SZJFDF\ VFJ[, K[4 T[ wIFG[ ,[TF\ V[ CSLST :5Q8

YFI K[  S[4  S,Dv!#( D]HAGF U]GF V\U[GF S[;DF HIF\  ;]WL  VFZM5L

wJFZF lJ~wWG] 5]ZJFZ SZJFDF\ G VFJ[ tIF\ ;]WL SM8[" V[J] VG]DFG SZJFG]

ZC[ K[ S[4 ;JF,JF/M R[S4 T[ R[S ;CL SZGFZ[ VJ[HGF AN,FDF\ VG[ T[G]

CF,G] SFIN[;ZG] N[J]\ VYJF TM VgI HJFANFZL VNF SZJF DF8[ VF5[,

K[P  JW]DF\4 VF  ZLT[  SZJFDF\  VFJTF  SFINFSLI  VG]DFGMG]  SM8"  ;D1F

;A/   VG[   ;RM8   5]ZFJFYL   B\0G  SZJFGL   HJFANFZL4  ;NZC]\   R[S

,BGFZGF XLZ[ ZC[ K[ VG[ VFZM5L wJFZF DF+ T[ CSLSTMGM .gSFZ SZL N[JF

DF+YL HJFANFZLGM T[ AMHM OlZIFNL p5Z B;L HTM GYLP 

s!_P!f JW]DF\  VF  V\U[  GFDNFZ  ;JM"rR  VNF,TGF  Hiten  P.

Dalal  V/s.  Bratindranath  Banerjee GF  (2001)  6  SCC  16 GF

R]SFNFDF\  5|:YFl5T  YI[,  ;LwWF\T   GHZ   ;D1F  ZFBTF  T[DF\   GFDNFZ

;JM"rR VNF,T[ 9ZFJ[, K[ S[4 

"the moment cheque is issued the presumption runs against the

accused.  The  words  used  for  the  presumption  are  "unless

contrary  is  proved".  Therefore,  the  accused  either  by  way  of

cross-examination or by leading satisfactory evidence equivalent

to the degree of proof or at-least to the  level of moral certainty to

establish that  the cheque was not  issued for  legally  enforcible

liability.’ 

s!_PZf JW]DF\4  p5ZMST GFDNFZ  ;JM"rR VNF,TGF  Hiten P.

Dalal  V/s.  Bratindranath  Banerjee GF (2001)  6  SCC  16 GF

R]SFNFDFH  GFDNFZ  ;JM"rR  VNF,T[4 VF  SFINFGL  S,Dv!!(4 !#(
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TYF !#) ;\NE["  VF SFINFGF VG]DFGMG] TYF CSLSTMG] B\0G SZJFGL

HJFANFZL  VFZM5L  S[JL  ZLT[  lGDFJL  XS[  T[  V\U[  lJUTJFZ  RRF"  SZTF

9ZFJ[, K[ S[4 

"......It  introduces  an  exception  to  the  general  rule  as  to  the

burden of proof in criminal cases and shifts the onus on to the

accused" (ibid). Such a presumption is a presumption of law, as

distinguished  from  a  presumption  of  fact  which  describes

provisions by which the court "may presume" a certain state of

affairs.  Presumptions are rules of evidence and do not conflict

with the presumption of innocence, because by the latter all that

is  meant  is  that  the  prosecution  is  obliged  to  prove  the  case

against the accused beyond reasonable doubt. The obligation on

the prosecution may be discharged with the help of presumptions

of law or fact unless the accused adduces evidence showing the

reasonable possibility of the non-existence of the presumed fact.

......  Therefore,  the  rebuttal  does  not  have  to  be  conclusively

established but such evidence must be adduced before the Court

in support of the defence that the Court must either believe the

defence  to  exist  or  consider  its  existence  to  be  reasonably

probable, the standard of reasonability being that of the 'prudent

man'.

....... In the case of a discretionary presumption the presumption

if  drawn  may  be  rebutted  by  an  explanation  which  "might

reasonably be true and which is consistent with the innocence" of

the  accused.  On  the  other  hand  in  the  case  of  a  mandatory

presumption "the burden resting on the accused person in such a

case would not be as light as it is where a presumption is raised
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under  S.114  of  the  Evidence  Act  and  cannot  be  held  to  be

discharged  merely  by  reason  of  the  fact  that  the  explanation

offered by the accused is reasonable and probable. It must further

be shown that the explanation is a true one. The words 'unless the

contrary is proved' which occur in this provision make it clear

that the presumption has to be rebutted by 'proof' and not by a

bare explanation which is merely plausible.”

lG6"I DF8[GF SFZ6Mov

s!!fPP p5ZMST CF,GL OlZIFNGL CSLSTM TYF ZH] YI[, DF{BLS

TYF N:TFJ[HL 5]ZFJFVM TYF SFINFSLI HMUJF.VM GHZ ;D1F ZFBTF

CF,GF  SFD[  p5:YLT  YI[,  lG6"I  DF8[  GF  D]N'FVM  5ZtJ[GF  SFZ6M

GLR[ D]HA K[P

D]N'F G\P!ov

s!ZfPP CF,GF SFD[4 WL  G[UMXLI[A,  .g:8=]D[g8   V[S8 !((! GL

S,Dv!#(  GF  TtJM  TYF  T[  V\U[  GFDNFZ  prR  VNF,TM  wJFZF

5|lT5FlNT SZJFDF\  VFJ[, l;wWF\TM  wIFG[  ,[TF\  VF SFD[  Z[S0"  p5Z ZH]

YI[, 5]ZFJFG\]  D]<IF\SG SZJFDF\ VFJ[ TM4 VF SFD[  OlZIFNL  DC[XEF.

S[XFEF.  ;D[RFGL  VF\Sv$ YL 5]ZFJF TZLS[  ;MU\NGFDF :J~5[ ;ZT5F;

ZH]  YI[,  K[PT[  ;ZT5F;GL  H]AFGLDF\  OlZIFNLV[  T[DGL  VF\Sv!  GL

OlZIFN D]HAGL CSLSTMG] lG~56 SZL4 OlZIFNGL  CSLSTMG[  ;\5}6"56[

;DY"G VF5[, K[P VFD4 VF SFD[  OlZIFNLGL ;\5}6" H]AFGL wIFG[ ,[TF\ V[

CSLST :5Q8 YFI K[ S[4 VF SFD[ ;NZC] VF\Sv!!  JF/M R[S VFZM5LGF
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BFTFGM K[4 R[SDF\ VFZM5LGL ;CL K[ VG[ ;NZC] R[S ccAccount blocked

situation covered in 2125ccGF  SFZ6[  J6R]SjI[ 5ZT YI[, K[P VFD4

VF\Sv!! JF/F  R[S p5ZYL TYF Z[S0"  p5ZGF 5]ZFJF p5ZYL ;J"5|YD

V[ CSLST :5Q8 YFI K[ S[4VF\Sv!! JF/M R[S VFZM5L wJFZF lGEFJJFDF\

VFJTF BFTFGM R[S K[ VG[ T[DF\ VFZM5L GL ;CL K[ TYF T[ R[S OlZIFNLGL

S:80LDF\YL VF SFD[ ZH} YI[, K[P 

s!#fPP         VFD4Z[S0" p5ZGL p5ZMST lGlJ"JFNLT CSLSTM wIFG[ ,[TF\4

VF  SFD[  p5ZMST  RRF"  SIF"  D]HA  HIFZ[4;NZC]\  VF\Sv!!  JF/M  R[S

VFZM5L wJFZF lGEFJJFDF\ VFJTF A[\S BFTFGM CMJF AFAT[4S[ T[ R[SDF\

VFZM5LGL ;CL CMJF AFAT[4 S[  T[  R[S VFZM5LGF BFTFJF/L A[\S wJFZF

ccAccount blocked situation covered in 2125cc GF SFZ6[ 5ZT OZ[,

CMJF AFAT[  SM.  TSZFZ  ,[JFDF\  VFJ[,  G  CMI4tIFZ[  WL  G[UMXLI[A,

.g:8=]D[g8 V[S8 !((! GL S,Dv!#) D]HA HIF\ ;]WL lJ~wWG\] ;FALT

G YFI tIF\ ;]WL ;NZC] R[S VFZM5LV[ VJ[HG[ DF8[ OlZIFNLG[ ,BL VF5[,

CTM4T[J] VG]DFG OlZIFNLGL TZO[6DF\ SZJFG] ZC[ K[P T[ TDFD ;\HMUMDF\

VF  SFD[  VFZM5L  GFVMV[  ;NZC]\  VF\Sv!!  JF/M  R[S  T[DG]\ SFIN[;ZG]\

;DU|  VYJF  V\XTo  N[J]  S[  VgI HJFANFZL VNF SZJF DF8[  OlZIFNLG[

VF5[,  K[4T[JL CSLST OlZIFNLGL VF\Sv$ GL ;MU\N p5ZGL H]AFGL TYF

VF\Sv!! YL VF\Sv!* ;]WLGF N:TFJ[HL 5]ZFJFVM YL 5]ZFJFZ YFI K[P

s!$fPP V+[ p<,[BGLI K[ S[4 CF,GF  SFD[  EFZTLI GFUZLS ;]Z1FF

;\CLTF Z_Z$GL S,DvZZ* GF ;Dg;GL VFZM5LG[ WMZ6;ZGL AHJ6L
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YTF VFZM5L V+[GL VNF,TDF\ CFHZ YTF4T[DGL VF\Sv!_ YL EFZTLI

GFUZLS ;]Z1FF ;\CLTF Z_Z$ GL S,DvZ*$ D]HA %,L Z[S0" SIF" AFN VG[

T[GL ;FY[  EFZTLI GFUZLS ;]Z1FF  ;\CLTF Z_Z$ GL S,Dv#5! D]HA

JWFZFG]\  lGJ[NG  GM\WIF   AFN4 ;NZ  SFD   OlZIFNLGL  p,8T5F;  DF8[

ZFBJFDF\  VFJ[,  CT]\P5Z\T]  VFZM5L  S[  T[DGF  lJPJPzL  CFHZ  GF  ZC[TF

OlZIFNL TZO[ VF\Sv!( YL OlZIFNLGL VFZM5L TZO[GL p,8T5F;GM CSS

A\W SZJFGL VZHL VF5[,4H[  V+[GL VNF,T wJFZF  D\H]Z  YTF CF,GF

SFD[ OlZIFNLGL p,8T5F; SZJFGM VFZM5LGM CSS A\W SZJFDF\ VFJ[,

K[PtIFZAFN  ;NZ  SFD  OlZIFN51F  TYF  VFZM5L51F  TZO[GL  EFZTLI

GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL  S,Dv#5Z  D]HAGL  VFBZL  N,L,M

DF8[ ZFBJFDF\ VFJ[, K[4H[DF\ OlZIFNL TZO[ DF{BLS N,L,M SZJFDF\ VFJ[,

K[P 5Z\T] ;NZ SFD HIFZ[ S[;GL VFBZL N,L, DF8[ ZFBJFDF\ VFJ[, CT]\4

tIFZ[  56  VFZM5L  S[  T[DGF  lJPJPzL  VNF,T  ;D1F  CFHZ  ZC[,

GYL4S[ N,L,M 56 SZ[, GYL4S[ SM. D]NT ZL5M8" 56 VF5[, GYLPH[YL

CF,GF  SFD[  OlZIFNL  TZO[  T[VMGL  DF{BLS  N,L,M  AFN4 VF\SvZ_ YL

VFZM5LGL N,L,MGM CSS A\W SZJF VZHL VF5TF4 V+[GL VNF,T wJFZF

;NZ VZHL D\H]Z SZL VFZM5LGL N,L,MGM 56 CSS A\W SZJFDF\ VFJ[,

K[P CJ[ CF,GF SFD[ V[JM 5|̀ G p5l:YLT YFI K[ S[4HIFZ[ SFD OlZIFNLGL

p,8T5F;  DF8[  ZFBJFDF\  VFJ[  VG[  HM  VFZM5L  8=FI,  ,\AFJJFGF

VFXIYL VNF,TGL  SFI"JFCLDF\  CFHZ  ZC[TF GF CMI4TM X]\ VFZM5L ;FD[

5S0  JMZ\8  SF-JFG[  AN,[  VFZM5LGM  OlZIFNLGL  p,8T5F;  SZJFGM

CSS4T[DH N,L,MGF CSS A\W SZL VFZM5LGL U[ZCFHZLDF\  8=FI, VFU/

JWFZL XSFI S[ S[Dm T[ V\U[ V+[ GFDNFZ U]HZFT J0L VNF,TGM Manoj
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Vasudev Sompura vs State Of Gujarat  GM 2023(0)JX (Guj) 795,

2023 (0) AIJEL-HC 247313 GM  R]SFNM J\RF6[ ,[JM VGLJFI" H6FI

K[P  ;NZ  R]SFNFDF\  5|:YFl5T  YI[,  l;wWF\T  GHZ  ;D1F  ZFBTF  T[DF\

GFDNFZ U]HZFT J0L VNF,T[ 5[ZFP!Z DF\ 9ZFJ[, K[ S[4

12. From the above set of facts, it appears that the decision to not

remain  present  on  the  next  date  after  getting  his  Further

Statement u/s 313 of Cr.P.C. recorded on the earlier date and to

not  conduct  cross-examination  of  the  complainant  in  spite  of

being afforded with sufficient opportunities, was a deliberate or

voluntary decision taken by the petitioner.  In the interregnum,

there is nothing to suggest that the petitioner or his advocate had

filed any application requesting the trial Court to grant him an

opportunity to record his Further Statement u/s 313 of Cr.P.C. or

to conduct cross-examination of the complainant. The petitioner

went into oblivion after the date when his Further Statement u/s

313 of  Cr.P.C.  came  to   be  recorded  but  before  it  could  be

exhibited. Therefore, the trial Court was left with no other option

but to conduct the trial in the absence of the petitioner, who had

deliberately or voluntarily chosen to evade the trial proceedings.

Under  these  circumstances,  there  was  no  reason  for  the  trial

Court to issue any warrant against the petitioner, as contended by

learned advocate for the petitioner. Moreover, the petitioner had

not  produced  any  evidence  in  his  defence  or  had  made  any

submissions either oral or in writing. 

s!$P!f p5ZMST  GFDNFZ  U]HZFT  J0L  VNF,TGF  R]SFNFDF\

5|l:YF5LT  YI[,  l;wWF\T  GHZ  ;D1F  ZFBTF  HM  VFZM5L  .ZFNF5}JS"
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VG[  :J[rKFV[  VNF,TGL  SFI"JFCLDF\  CFHZ  ZC[JFG]\  8F/TF  CMI4

tIFZ[  VNF,T[  VFZM5L ;FD[  JMZ\8 SF-JFG[  AN,[  VFZM5LGL  U[ZCFHZLDF\

S[;GL  SFI"JFCL  VFU/  R,FJJL  HM.V[P CF,GF  SFD[  56  Z[S0"  wIFG[

,[TF4VFZM5LGL  EFZTLI  GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL  S,DvZ*$

D]HA %,L Z[S0" SIF" AFN VG[ T[GL ;FY[ EFZTLI GFUZLS ;]Z1FF ;\CLTF

Z_Z$ GL  S,Dv#5!  JWFZFG]\  lGJ[NG  GM\WIF  AFN4  ;NZ  SFD  HIFZ[

OlZIFNLGL p,8T5F; DF8[ ZFBJFDF\  VFJ[,  CT]\4tIFZ[  VFZM5LG[ 5MTFGL

;FD[GF S[;GL HF6 CMJFKTF\ .ZFNF5}J"S VG[ :J[rKFV[ VNF,T ;D1FGL

SFI"JFCLDF\  CFHZ  ZC[TF  GF   CMI4 VFZM5L   ;FD[   JMZ\8  SF-JFGF  AN,[ 

VFZM5LGL  U[ZCFHZLDF\  CF,GF  S[;GL  SFI"JFCL  VFU/  R,FJ[,  K[4

H[  p5ZMST GFDNFZ U]HZFT J0L  VNF,TGF\  R]SFNFDF\  5|:YFl5T YI[,

l;wWF\T  GHZ  ;D1F  ZFBTF  TYF  CF,GF  S[;G]\  Z[S0"  Z[S0"  HMTF  IMuI

H6FI K[P

s!5fPP JW]DF\   WL  G[UMXLI[A,  .g:8==]D[g8  V[S8  !((!  GL

S,Dv!#( V\U[GF U]GFDF\  VNF,T[ DF+ VFZM5LV[ ;NZC]\  R[S SM.56

N[JF S[ VgI HJFANFZL VNF SZJF DF8[ VF5[, K[ S[ S[Dm V[8,\] H HMJFG]

ZC[T] GYLP5Z\T]4T[GL ;FYM;FY  WL G[UMXLI[A, .g:8==]D[g8 V[S8 !((!

GL  S,Dv!#(  GF  U]GFGF  VgI  TtJM  Z[S0"  p5ZYL  ;FALT  YFI

K[ S[ S[Dm T[ CSLST 56 wIFG[ ,[JFGL ZC[ K[P ;NZC] CSLST V\U[ ;F{5|YD

VF\Sv!!  JF/M  R[S  HMJFDF\  VFJ[  TM4  T[  R[S  TFP&q_!qZ_Z5  GL

TFZLBGM  K[  TYF  OlZIFNL  wJFZF  T[  R[SGL  SFIN[;ZTFGF  ;DIUF/F

NZdIFG T[DGF A[\S V[SFpg8DF\ J8FJJF DF8[ ZH} SZJFDF\ VFJ[, K[P JW]DF\
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Z[S0" p5Z ZH] YI[, VF\Sv!Z GF ;NZC] R[S ZL8G" YIF V\U[GF ZL8G" D[DM

wIFG[  ,[TF\4;NZC]  R[SccAccount  blocked  situation  covered  in

2125ccGF X[ZF ;FY[ R]SJ6L YIF JUZ  TFP(q_!qZ_Z5 GF ZMH 5ZT

YI[,PtIFZAFN  OlZIFNL  wJFZF  lGIT  +L;  lNJ;GL  V\NZ  V[8,[  S[4

TFPZ!q_!qZ_Z5 GF  ZMH  VF\Sv!#  YL  WL  G[UMXLI[A,  .g:8==]D[g8

V[S8 !((! GL S,Dv!#(sALf D]HAGL ;NZC] R[SGL ZSDGL DF\U6L

SZTL  GM8L;  VFZM5LG[  ZHLP5M:8PV[0LPYL  DMS,FJ[,  CMJFGL  CMJFGL

CSLST VF\Sv!$ JF/L 5M:8 BFTFGL :,L5 p5ZYL VG[ T[ GM8L; VF

SFDGF VFZM5LG[  TFPZZq_!qZ_Z5GF ZMH  AHL UI[, CMJFGL CSLSLT

VF\Sv!5  JF/F  5M:8  BFTFGF  8=[S  Sg;F.gD[g8  p5ZYL  ;FALT  YFI

K[PJW]DF\ ;NZ GM8L; AHL UIF 5KL 56 VFZM5LV[ ;NZ GM8L; D]HAGL

ZSD  lGIT  ;DIDF\  V[8,[  S[4  GM8L;  D?IFGF  !5s5\NZf  lNJ;DF\

OlZIFNLG[  G  R]SJTF  VG[  OlZIFNLG[  S,Dv!#(s;Lf  D]HA  OlZIFN

SZJFG]\  SFZ6  pE]\  YTF4  OlZIFNLV[   CF,GL   OlZIFN  WL  G[UMXLI[A,

.g:8==]D[g8  V[S8  !((!  GL  S,Dv!$Z  sALf  DF\  H6FJ[,  !sV[Sf

DF;GL D]NTDF\  TFP*q_#qZ_Z5 GFZMH V+[GL VNF,TDF\  NFB, SZL

NLW[,4H[  DFZF  5]ZMUFDLzL  wJFZF  ;F{5|YD  lS|DLG,  .gSJFIZL  G\P$Z!

qZ_Z5 YL  .gSJFIZL  ZHL:8Z[  ,LW[, VG[  tIFZAFN DFZF  5]ZMUFDLzL

wJFZF TFPZ_q_5qZ_Z5  GF  C]SD  VgJI[  CF,GL OlZIFN lS|DLG, S[;

ZHL:8Z[ ,LW[, CMJFGL CSLST  56  Z[S0"  p5ZYL  ;FALT  YFI K[PVFD4

Z[S0"  p5ZYL VFZM5L ;FD[  WL  G[UMXLI[A, .g:8==]D[g8 V[S8 !((! GL

S,Dv!#( GF  U]GF  D]HAGF\  TDFD TtJM  ;FALT YI[,  CMJFG\]  Z[S0"

p5ZYL H6F. VFJ[ K[P
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s!&fPP VFD4  p5ZMST  TDFD  lJ:T'T  RRF"GF  V\T[  CF,GF  SFD[

VFZM5L lJ~wW WL G[UMXLI[A, .g:8==]D[g8  V[S8 !((!  GL  S,Dv!#(

D]HAGF U]GFGF\ TtJM Z[S0" p5Z ;FALT YI[, K[P T[ ;\HMUMDF\ D]N'F G\P!

GM  HJFA  CSFZDF\  VF5JFDF  VFJ[  K[  VG[  VF  SFDGF  VFZM5LG[  WL

G[UMXLI[A, .g:8==]D[g8 V[S8 !((! GL S,Dv!#( D]HAGF\ ;HFG[5F+

U]GF V\U[ TS;LZJFG 9ZFJJFDF\ VFJ[ K[P

s!*fPP VFD4VF SFDGF VFZM5LG[ WL G[UMXLI[A, .g:8==]D[g8 V[S8

!((!  GL  S,Dv!#(  D]HAGF  ;HFG[  5F+  U]GF  V\U[  TS;LZJFG

9ZFJJFDF\  VFJ[, CM.4  VFZM5LG[  ;HF  SZTF  5C[,F\4;HF  V\U[  ZH]VFT

SZJFGL TS VF5JFG]\4 V+[GL VNF,TG[ gIFIL VG[ plRT H6FT] CM.4

gIFIGF lCTDF\  CF,G]\  SFD ;HF V\U[  ;F\E/JF DF8[  CF, 5]ZT]  D],tJL

ZFBJFDF\ VFJ[ K[P 

C]SD  VFH  TFPZ!4DFC[  VMUQ84;G[  Z_Z&  GF  ZMH  B]<,L

VNF,TDF\  JF\RL4 ;\E/FJL HFC[Z SIM"P

TFPZ!q_(qZ_Z& 
:Y/o 0L;FP

sDFlCZXFN GM{XFNC];{G ;{INf
V[0LPRLO HI]0LPD[HL:8=[840L;F

  SM0 G\PHLH[ _!!Z(
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oo ;HF V\U[ ;F\E?IF oo

s!(fPP VF  SFD[  VFHZMH  VFZM5L  S[  T[DGF  lJPJSL,zL  CFHZ

GYLP5Z\T]  VFZM5LGM VUFp SM. U]GFlCT .lTCF; CMJFGL SM. CSLST

Z[S0"  p5Z  VFJ[,  GYLP  HIFZ[  OlZIFNLGF  lJPJSL,zL  wJFZF  ZH}VFT

SZJFDF\  VFJ[, K[  S[4 OlZIFN51F  wJFZF  5MTFGM S[; IMuI 5]ZFJFVMYL

5]ZJFZ  SZJFDF\  VFJ[,  K[P  T[DH  CF,GM  jIJCFZ  H[  VZ;FDF\  YI[,

K[ tIFZYL VFH lNJ; ;]WLGM ;DIUF/M wIFG[ ,[TF\4 VFZM5LG[  SFINFDF\

H6FjIF  D]HAGL  DCtTD  ;HF  TYF  N\0  SZJF  TYF  T[VMG[  VFZM5L

5F;[YL DCtTD J/TZ V5FJJF ZH}VFT SZ[, K[P 

s!(P!f CF,GF  SFD[  ;HF  V\U[  pEI51FGL  p5ZMST  ZH}VFTM

wIFG[  ,LWL4  VF  SFD[  WL  G[UMXLI[A,  .g:8==]D[g8  V[S8  !((!  GL

S,Dv!#(  V\U[  ;HFGL  HMUJF.  HMJFDF\  VFJ[  TM  T[  D]HAGM

U]GM ;FALT YI[ VFZM5LG[ A[ JQF"  ;]WLGL S[NGL lX1FFGL VYJF R[SGL

ZSDYL  AD6L lS\DTGF  N\0  ;]WLGL  VYJF T[  A\gG[  lX1FFGL  HMUJF.

SZJFDF\  VFJ[,  K[P  JW]DF\4  EFZTLI  GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL

S,DvZ#s!f HF[JFDF\ VFJ[ TF[ T[DF\ RLO HI]0LXLI, D[HL:8=[8 SZL XS[ T[

;HFVF[G]\  J6"G  SZJFDF\  VFJ[,  K[  VG[  T[  D]HA  RLO  HI]0LXLI,

D[HL:8=[8GL gIFIF,I4 DMTGL S[  VFHLJG S[NGL S[  ;FT JQF"  SZTF\  JW]

D]NTGL S[N l;JFIGL SFINF VG];FZGL SM.56 ;HF OZDFJL XSX[4T[JL

HMUJF. SZJFDF\ VFJ[, K[P 
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s!(PZf JW]DF\  CF,GF SFD[  VFHZMH SFD VFBZL R]SFNF DF8[  CMI

VG[ VFZM5L S[ T[DGF JlS,zL CFHZ GYL4 tIFZ[  VFZM5LGL U[ZCFHZLDF\

VFZM5LG[  TS;LZJFG  9ZFJL  XSFI  S[  S[Dm  T[DH  VFZM5LGL

UZCFHZLDF\  ;HF  ;\E/FJL  XSFI S[  S[Dm T[DH VFZM5L   ;FD[  ;HFGF

VD, DF8[ JMZ\8 SF-L XSFI S[ S[Dm T[ V\U[ VF TASS[ GFDNFZ U]HZFT

J0L  VNF,TGF  Sharad  Jethalal  Savla  V/S State  of  Gujarat  and

Others  GF  2017(3)  GLR 2353,  2017(3)  GLH 146  GF R]SFNFDF\

5|:YF5LT  YI[,  ;LwWF\T  GHZ  ;D1F  ZFBJM  H~ZL  H6FI  K[4  ;NZ

R]SFNFDF\ GFDNFZ U]HZFT J0L VNF,T[ 5[ZFvZZ4Z5 TYF Z* DF\ 9ZFJ[, K[

S[4

22.  So  far  as  the  first  question  is  concerned  as  regards  the

pronouncement  of  the  judgment  and  order  of  conviction  and

sentence in the absence  of  the applicant  accused,  I  am of  the

view that no illegality could be said to have been committed by

the trial Court.

25.  However,  the  judgment  that  the  learned  Magistrate  may

pronounce in the absence of the accused by itself will not vitiate

the  judgment.  Sub-section  (7)  of  Section  353  of  the  Cr.P.C.

clearly lays down that no judgment delivered by any criminal

court shall be deemed to be invalid by reason only of the absence

of any party.

27. So far as the second question is concerned, I am of the view

that the trial Court committed no error in issuing a non-bailable

warrant of arrest having noticed that the accused was not present
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at  the  time  of  pronouncement  of  the  judgment  and  order  of

conviction  and  sentence  in  view of  the  provisions  of  Section

418(2) of the Cr.P.C. Under Subsection (2) of Section 418 of the

Cr.P.C.,  when  the  accused  sentenced  to  imprisonment  is  not

present in the Court, the Court has to issue a warrant of his arrest

and the sentence shall commence on the date of his arrest. I am

of the view that the Magistrate had two options. He could have,

before pronouncement of the judgment and order of conviction

and sentence, enforced the attendance of the applicant accused in

the  Court  or  pronounce  the  judgment  in  the  absence  of  the

accused  and  issue  warrant  of  arrest.  The  learned  Magistrate

thought  fit  to  adopt  the  latter  part  of  the  procedure  i.e.

pronounced the judgment,  and thereafter,  proceeded to issue a

warrant under Section 418(2) of the Cr.P.C.

s!(PZP!f p5ZMST  GFDNFZ  U]HZFT  J0L  VNF,TGF  R]SFNFDF\

5|:YFl5T  YI[,  ;LwWF\T  GHZ  ;D1F  ZFBTF  OMHNFZL  SFI"ZLlT

VlWlGID  !)*#  GL  S,Dv#5#s*f  D]HA  HM  VNF,T

H[ TFZLB[  R]SFNM VF5JF DF8[  ZFB[, CMI T[  TFZLB[  SM. 51FSFZ S[  T[GF

JSL,zL  U[ZCFHZ  CMI  TM  56  VNF,T  R]SFNM  ;\E/FJL

XSX[  VG[  51FSFZM  S[  T[DGF  JSL,zL  GL  U[ZCFHZL  GF

SFZ6[  VNF,T[  VF5[,  R]SFNM  U[ZSFIN[;Z  U6FX[  GCLP  T[DH

HIFZ[  VNF,T wJFZF H[  TFZLB[  R]SFNM VF5JFGM CMI T[  TFZLB[  VFZM5L

U[ZCFHZ  CMI  VG[  VNF,T  wJFZF  VFZM5LG[  ;HF  SZJFDF\  VFJ[  TM4

VNF,T  VFZM5LG[ 5S0JFG]\ JMZ\8 SF-L XS[ K[P CF,GF SFD[ 56 VFHZMH

SFD R]SFNF DF8[ ZFBJFDF\ VFJ[, K[4 5Z\T] VFZM5L S[ T[DGF lJPJlS,zL
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CFHZ GYLPH[YL VFZM5L GL U[ZCFHZLDF\  EFZTLI GFUZLS ;]Z1FF  ;\CLTF

Z_Z$ GL S,Dv#)Zs*fD]HA R]SFNM ;\E/FJJM4T[DH VFHZMH CF,GF

SFD[ VFZM5LG[ TS;LZJFG 9ZFJL ;HF SZJFG]\4 T[DH VFZM5LG[ 5S0JFG]\

JMZ\8 SF-J]\  56 CF,GF S[;G]\  Z[S0" wIFG[ ZFBTF TYF p5ZMST GFDNFZ

U]HZFT J0L VNF,TGF R]SFNFDF\  5|:YFl5T YI[, ;LwWF\T GHZ ;D1F

ZFBTF gIFILS H6FI K[P

s!(P#f VFD4  WL  G[UMXLI[A,  >g:8=]D[g8  V[S8  !((!  GL

S,Dv !#( V\U[GF U]GF V\U[  ;HFGL  HMUJF.VM TYF WL G[UMXLI[A,

>g:8=]D[g8 V[S8 !((! GL S,Dv!#( GF pN'[XM TYF VF S[;GF ;\HMUM

wIFG[ ,[TF ;NZC] OlZIFNJF/M R[S VFZM5L  wJFZF  ;G[vZ_Z5  GL ;F,DF\

.xI]  SZJFDF\  VFJ[,  K[P  T[  p5ZF\T4  S[;  RF,TF  ,FU[,  ;DI4;NZC]

R[SGL ZSD4 5|J"TDFG jIFHGM NZ4 OlZIFNLG[  ;NZC] R[S ZL8G" YIFYL

YI[,  G]SXFG  TYF  BR"  TYF  T[GL  ;FYM;FY  VFZM5LGM  SM.

U]GFlCT .lTCF; CMJFGL CSLST Z[S0"  p5Z VFJ[, GF CMJFGL AFAT4

VFZM5LGL p\DZ TYF T[DGF p5ZGL HJFANFZL lJU[Z[ CSLSTM wIFG[ ,[TF\4

T[DH OlZIFNL51F[ 56 VFZM5L 5F;[YL T[DG[ J/TZ V5FJJF VF S[;DF\

DF\U6L SZJFDF\  VFJ[, K[4T[ TDFD ;\HMUM wIFG[ ,[TF\4V+[GL VNF,TG]\

GD|56[ DFGJ] K[ S[4 HM VF SFDGF VFZM5LG[ V[S JQF"GL ;FNL S[NGL ;HF

SZJFDF\ VFJ[ VG[ VFZM5LV[ R[SGL  ZSD  V[8,[  S[  ~FP((4___qv  V\S[

~5LIF V9IF;L CHFZ  5]ZF J/TZ TZLS[  OlZIFNLG[  R]SJJFDF\  VFJ[ TM4

gIFIG\] lCT H/JFI T[D K[P T[  TDFD  ;\HMUMDF\  VF SFD[  D]N'F  G\P Z V\U[

gIFIGF lCTDF\ GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P
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oo  VFBZL C]SD  oo

s!f VF  SFDGF  VFZM5L  5Lg8]EF.  ZJFEF.  ZFJ,4

pPJPVFP5]bT4 W\WMP J[5FZ4 ZC[PVG];]lRTJF;4 ZFD5]Z

NFDF4  A;:8[g0  ;FD[4  TFP0L;F4  lHPAGF;SF\9F  JF/F

GFVMG[  EFZTLI  GFUZLS ;]Z1FF  ;\CLTF  Z_Z$  GL

S,DvZ*(sZf  VgJI[  WL  G[UMXLI[A,  .g:8=]D[g8

V[S8 !((! GL S,Dv!#( D]HAGF lX1FF5F+ U]GFGF

SFD[ TS;LZJFG 9ZFJL ! sV[Sf JQF"GL ;FNL S[NGL ;HF

SZJFGM C]SD SZJFDF\ VFJ[ K[P  

sZf JW]DF\  VFZM5L 5Lg8]EF. ZJFEF. ZFJ,4 pPJPVFP5]bT4

W\WMPJ[5FZ4 ZC[P VG];]lRTJF;4 ZFD5]Z NFDF4 A;:8[g0

;FD[4 TFP0L;F4 lHPAGF;SF\9F JF/F GFVMV[ VF C]SDGL

TFZLBYL  A[  DF;GL  D]NTDF\  VF  SFDGF  OlZIFNLG[

~FP((4___qv  sV\S[  ~l5IF  V9IF;L  CHFZ  5]ZFf

EFZTLI  GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL  S,Dv#)5

s#f D]HA J/TZ TZLS[  R]SJL VF5JFGM C]SD SZJFDF\

VFJ[  K[  VG[  T[  ZSD  R]SJJFDF\  G  VFJ[ TM4 VFZM5LV[

JW]  & sKf DF;GL ;FNL  S[NGL ;HF EMUJJFGM  C]SD

SZJFDF\ VFJ[ K[P  

s#f VFZM5LV[ VUFp SM. HFDLGBT VF5[, CMI TM4 T[  ZN

SZJFGM C]SD SZJFDF\ VFJ[ K[P
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s$f VFZM5L VFHZMH V+[GL  VNF,TDF\  CFHZ  GF  CMI  VG[

TS;LZJFG 9ZFJ[, CMI  EFZTLI GFUZLS ;]Z1FF  ;\CLTF

Z_Z$  GL S,Dv$_$s!f  D]HA  VF  R]SFNFGL  V[S

5|DFl6T  GS,  VFZM5L  CFHZ  YI[YL  TFtSF,LS  lJGF

D]<I[ VF5JFGM C]SD SZJFDF\ VFJ[ K[P

s5f EFZTLI  GFUZLS  ;]Z1FF  ;\CLTF  Z_Z$  GL  S,Dv$&(

D]HA VFZM5L  H[8,M  ;DI HI]0LP  S:80LDF\  ZC[,F  CMI

T[8,M ;DI DHZ[ VF5JMP

s&f VFZM5L VFHZMH GFDNFZ VNF,TDF\ CFHZ GF CMI4VFZM5L

lJ~wW ;HFGF VD, DF8[  JMZ\8 SF-JFGM C]SD SZJFDF\

VFJ[ K[P 

C]SD VFH TFPZ!4DFC[  VMUQ84;G[ Z_Z& GF ZMH B]<,L  

VNF,TDF\  JF\RL4 ;\E/FJL HFC[Z SIM"P

TFPZ!q_(qZ_Z& 
:Y/o 0L;FP

sDFlCZXFN GM{XFNC];{G ;{INf
V[0LPRLO HI]0LPD[HL:8=[840L;F

  SM0 G\PHLH[ _!!Z(


