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NECESSARY INGREDIENT OF OFFENCE UNDER SECTION 138

As held by the Supreme Court in the case of Kusum
Ingots & Alloys Ltd. v. Penar Peterson Securities Ltd. and
others, (2000) 2 SCC 745, following are the necessary
ingredients of the offence under section 138 of the Negotiable
Instruments Act:-

(i) a person must have drawn a cheque on an account
maintained by him in the bank for payment of
money to another person from out of that
account, for the discharge of any debt or liability.

(ii)  that cheque has been presented to the bank
within a period of six months from the date on
which it is drawn or within the period of its validity
whichever is earlier.

(iii) hat cheque is returned unpaid either because the
money standing to the credit of the account is
insufficient to honour the cheque or that it exceeds
the amount arranged to be paid from that account by
an agreement made with the bank.

@iv) the payee or the holder in due course of the cheque
makes a demand for the payment of the said amount
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of money by giving a notice in writing to the drawer
of the cheque, within 15 days of receipt of
information by him from the bank regarding the
return of the cheque unpaid.

V) the drawer of such cheque fails to make payment of
the said amount of money to the payee or the holder
in due course of the cheque within 15 days of the
receipt of the cheque.

The Supreme Court has again held in the case of K.R.
Indira v. Dr. G. Adinarayan, (2003) 8 SCC 300, that the offence
under Section 138 of the N.I. Act can be completed with the
'concatenation' of a number of acts. The above five acts are the
components of the said offence. While drafting complaint of an
offence under Section 138 read with Section 142 of the N.I. Act all
such allegations, which answer the above said ingredients, must fine
place in the complaint. A properly drafted complaint goes a long
way in successful prosecution of the case.
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