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IN THE COURT OF THE VI ADDITIONAL DISTRICT JUDGE
 MADURAI.

Present: Thiru T. Sampath Kumar, B.Sc., L.L.B.,
VI Additional District Judge, Madurai.

Friday the 5th day of March 2021

O.S.No.125/2019

Alagar @ Kannan            ... Plaintiff

         -Vs-

Muniyammal ... Defendant

 This suit is coming before me for final hearing on 15.02.2021 in the presence of

Thiru.C.Kannan Advocate  for  the  plaintiff  and Thiru.V.  Maragathavel  Advocate  for  the

defendant and upon perusing evidence and all connected documents and upon hearing the

arguments on both sides and having stood over for consideration till  this day, this court

delivered the following..........

  JUDGMENT

1.  Suit is for declaration to declare the alleged Will dated:27.03.2014 executed by Mani,

the father of plaintiff, in favour of the defendant  under document No.98/2014 in Joint Sub

Registrar Office No.I, Madurai South as null and avoid and to declare that the plaintiff is

absolute  owner  of  suit  properties  by  inheritance  and  granting  a  permanent  injunction

restraining  the  defendant  his  agents,  servants,  anybody  claims  through  them  from

interfering with the peaceful possession and enjoyment of the suit property and for cost.

 

2.  The averments of Plaint in short :

 The plaintiff  is  the son of one Mani S/o Raman Mooppar.  The suit  properties  are

ancestral property of the plaintiff.  His father married one Pectchiammal and they got the

plaintiff  as  only  son  out  of  their  wedlock.  The  plaintiff's  mother  had  left  from  the

matrimonial home due to difference of opinion crept between them. Then the plaintiff was

brought up by his mother. The suit properties are ancestral one and it has been enjoyed

jointly since his father is a physically handicapped person. In the meanwhile, the defendant

was joined with the father of this plaintiff and attempted to alienate and encumbrance over

the suit properties, taking advantages of handicap of his father. After knowing her action,
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the plaintiff filed a civil suit for partition over the suit properties O.S.No.672/2007 on the

file  of  this  Court  and  it  was  decreed  on  25.04.2007.  Then  at  the  instigation  of  the

defendant  plaintiff's  father  preferred  an  appeal  against  the  decree  and  judgment

A.S.No.115/2007  which  was  dismissed  on  08.06.2009.  Then  plaintiff's  father  was

compelled to file a second appeal against dismissal of his appeal SA.No.887/2009 and is

pending before the Hon'ble High Court of Madurai Bench. The defendant is the 3rd party

to  the  suit  properties  but  attempted  to  interfere  in  the  suit  properties  as  she  got  the

properties by alleged Will which was executed by the father of plaintiffs. The defendant is

the  land grabber  and she may create  and manipulate  any deeds  to  achieve her  illegal

objects. Plaintiff's was physically handicapped person and he was not able to speak with

anybody and was also unsound mind person and he could not be decided individually and

independently.  Taking  advantage  of  his  inability  and  properties,  the  defendant  has

fabricated a fraudulent documents against wish of the plaintiff's  documents.  His father

died on 03.07.2016 leaving the plaintiff as only legally heirs. After his demise, the plaintiff

has  inherited  the  suit  properties  as  absolutely.  Thus  the  plaintiff  is  in  possession  and

enjoyment of the suit properties.  He has made an arrangement to fence his one of the

properties in the month of December 2018, but the defendant came to the suit property and

attempted  to  interfere,  the  peaceful  possession  of  the  suit  properties.  Immediately  the

matter was reported to the jurisdictional Police Station. Then the defendant has escaped

from the clutches of law by stating created documents. Immediately the plaintiff obtained

the copy of alleged will dated:27.03.2014. After perusal of the alleged will, the plaintiff

came to know that it was purely suspicious fabricated will. The defendant has no right,

title or possession over the suit properties. Taking advantage of alleged will, she attempted

to interfere in the suit property. Hence he has filed the present suit to declare the alleged

will dated 27.03.2014 as null and void and other reliefs. 

3.  The averments in the written statement of the defendant in short:

Save and such of those allegations that are herein after admitted by this defendant all

other allegation in the plaint are denied and the plaintiff is put to strict proof of the same.

The suit  properties  are all  belonged to late.Mani.  The allegation that  the  properties  are

ancestral  property  of  the  plaintiff  is  not  true  and  correct.  Pechiammal  who  married
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late.Mani left him few month after the marriage, and gone to another place and married

another man and living with him. The plaintiff who claim to be the son of late.Mani never

lived with him. The allegation that the properties were enjoyed jointly is totally a false

allegation, since the plaintiff lived separately along with his mother. The allegation that this

defendant  joined  with  his  father  and  attempted  to  alienate  and  encumbrances  over  the

property against his father taking advantage of the handicap is denied as not correct and

true. Late.Mani married this defendant with the knowledge and consent of relatives and the

defendant was living as his wife in Sholanguruni Village. This defendant never deal with

the properties.  Late Mani himself sold some of his properties for his medical expenses.

Late. Mani himself preferred the appeal and the second appeal which is pending now and it

is not true that at the instigation of this defendant he preferred the appeal. The allegation

that his defendant is a 3rd party to the suit properties is strongly denied. This defendant is

legally wedded wife nd late. Mani bequeathed all his properties to her under a registered

Will dated: 27.03.2014. Mani during his life time in a sound disposing state of mind and

without anybody's influence executed the will and registered the same. Under the Will he

bequeathed his properties infavour of this defendant. Mani died on 31.07.2016, and from

that  date  onwards  this  defendant  became  the  owner  of  the  properties  and  she  is  in

possession and enjoyment of the properties.  The defendant is actually living in the suit

village in the suit house and all properties are in Sholanguruni village. The plaintiff who is

living elsewhere cannot have access to the properties and it is not correct that he inherited

the properties. It is admitted by the plaintiff himself that his father executed the Will. It is

false to state that this defendant may create  and manipulate any deeds. The Will is a valid

and  legal  document  and  it  is  binding  on  the  plaintiff.  The  plaintiff's  father  Mani  and

husband of this defendant was not an illiterate he was able to read and rite, and used to sign

the documents. The father of the plaintiff did not leave any property to be inherited by the

plaintiff.  The  late.Mani  left  a  Will  dated  31.07.2016  bequeathing his  properties  to  this

defendant and nothing left. The plaintiff had nothing to inherit and the allegation that he

inherited the properties and is in possession and enjoyment are all false and incorrect. It is

also false to state he made arrangement to fence the properties and the defendant attempted

to interfere his possession. The properties are all in the possession of this defendant and

there is no question of interfering the plaintiff's  possession. The police also advised the
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plaintiff not to resort to take forceful possession. The allegations in para VIII of the plaint

are not admitted and they are made for the purposes of the suit. It is not true that the will

date 27.03.2014 is a fabricated one. The defendant has got every right over the properties

under the Will executed by late. Mani. There is no occasion to interfere in the suit property

since all are in possession of the defendant. There is no reason or ground given in the plaint

to declare the Will as null and void. The Will dated:27.03.2014 is a genuine, valid will and

cannot be declared as null and void. There is no cause of action for the suit and the causes

of action alleged are all false and untrue. The defendant reserves her right to file additional

written statement if  necessary. The plaintiff has not valued the suit properly and proper

court fee not paid. Hence it is prayed to allow the suit with cost. 

4. Out of the pleadings, the following issues were framed:

1. Whether the plaintiff is entitled for the relief of declaration that the Will

dated:27.03.2014  document  No.98/2014  executed  by  plaintiff's  father

Mani in favour of defendant is declared as null and void as claimed?  

2. Whether the plaintiff is entitled for the relief of declaration that he is the

absolute owner of the plaint schedule property?

3. Whether the plaint schedule properties are in the possession of plaintiff

and he is entitled for the relief of permanent injunction?

4. To what relief is the plaintiff entitled to?

5.  On the  side  of  plaintiff  three  witnesses  have been examined and on the  side  of  the

defendant three witnesses have been examined. On the side of plaintiff Ex.A1 to Ex.A25

have been marked and on the side of defendant  Ex.B1 to Ex.B7 have been marked. 

6.  Issue No:  1 

   The case of the plaintiff is that the plaint schedule properties are the ancestral property as

the same were originally belonged to Ramamoopaar the grand father of plaintiff and father

of Mani who is the father of plaintiff and it was jointly enjoyed by them and Mani married

one Petchiammal and out of the wedlock the plaintiff was born and due to difference of

opinion the plaintiff's mother left the matrimonial home along with plaintiff and the father

of the plaintiff was a handicapped person and he was not able to speak and the defendant
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joined with the father of the plaintiff and attempted to alienate the property and the plaintiff

filed a suit O.S.672/2007 before the District Munsif Court Madurai and it was decreed and

the appeal filed by the plaintiff's father A.S.115/2007 was also dismissed and second appeal

S.A.No.887/2009  is  pending  before  the  High  Court  and  the  plaintiff  father  died  on

31.07.2016 leaving behind the plaintiff  as only legal heir  and the plaintiff  inherited the

entire property but the defendant taking advantage of the inability of Mani, fabricated a

fraudulent Will on 27.03.2014 and she is making attempts to interfere with the possession

of the plaintiff and hence suit has been filed. The defendant contended that the defendant is

the wife of Mani and the suit properties are absolute properties of Mani and on his own

volition and sound disposing state of mind he executed a Will with free mind and without

the influence of others and after his  death Will  came into effect  and the properties  are

belonged to the defendant and the plaintiff has no right over the properties. 

7. Since the plaintiff has attacked the genuineness of will as the same has been fraudulently

fabricated it  is  his  burden to  prove that  the  Will  has  been fraudulently fabricated.  The

original Will has been marked as Ex.B.4 and the certified copy has been marked as Ex.A.5.

On perusal of the disputed Will the said Mani has bequeathed the plaint schedule properties

in favour of defendant. Since the defendant claims right over the property as per the Will

she as propounder of the Will, has to prove the Will as contemplated u/s 68 of the Indian

Evidence Act. During the course of argument the learned counsel for the plaintiff submitted

that Mani the father of the plaintiff is a deaf and dumb and he did not study in a school for

the deaf and dumb and there is no recital in the Will that the contents of the Will were

explained through the teacher or a specialized skilled person who could be able to convey

through signs or gestures to Mani in respect of the contents in the Will nor the Sub Registrar

did the same thing and it has been clearly proved that without informing the contents of the

Will to the said Mani the Will has been executed and registered and the D.W.2 and 3 are

interested persons and when local witnesses are available DW.2 who is residing far away

from  the  native  place  of  Mani  who  attested  the  Will  and  D.W.3  is  the  husband  of

defendant's own sister and they are attending and watching the case proceedings throughout

create doubt and also create suspicious circumstances for creating Will and the plaintiff has

clearly established that the Will was not executed by Mani on his own volition and the
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execution of the Will is surrounded by suspicious circumstances. The learned counsel for

the  defendant  submitted  that  the  Will  has  been  duly  registered  and  on  the  particulars

furnished by Mani the will has been prepared and D.W.2 and D.W.3 clearly speaks about

the execution and attestation of Will and there are no reasons to suspect the Will and prayed

for rejecting the claim of the plaintiff. The attesting witnesses in Ex.B4 Will have been

examined as D.W.2 and D.W.3 respectively.  D.W.3 is  the son of one Arjun who is  the

brother of plaintiff's father Mani. D.W.3 is also the husband of defendant’s sister. D.W.3 in

his  evidence during  cross  examination  deposed that,  “kzp vds;gth; ,aw;ifahfNt

tha;  NgrKbahj  Cik vd;why;  rhpjhd;.  mth;  gs;sp  gbj;jhuh  vd;W  vdf;F

njhpahJ. kzp tha; NgrKbahjth; vd;whYk; rpwg;G gs;spapy; gbf;ftpy;iy. vd;

kidtp kQ;RshTk; ,e;j tof;fpy; vjph;thjk; nra;Ak; Kdpak;khSk; cld;gpwe;j

rNfhjhpfs;.  ,e;j  tof;F  elf;Fk;  xt;nthU  tha;jhtpw;Fk;  ehd;  kNdhfud;

gpujpthjp  Kdpak;khs;  mtuJ  jq;if  khhpak;khs;  MfpNahh;  te;J  nry;fpNwhk;.

gj;jpuk; vOJk;NghJ tha;Ngr Kbahjth;fs; nra;Ak; irifia nkhopahf khw;wk;

nra;Ak;  ty;Yeh;  ahiuAk;  mioj;J nry;ytpy;iy.  kzp  gp.th.rh.M.4  capypy;

vj;jid ,lq;fspy;  Nuif itj;jhh;  vd;W  vdf;F njhpahJ.  mJNghy Nkw;gb

capypy;  ehd;  vj;jid  ,lq;fspy;  ifnaOj;J  nra;Njd;  vd;W  njhpahJ.

gp.th.rh.M.4  capy;  jl;lr;R  nra;J ifapy;  vOjpapUe;jhh;fs;.  kzp gp.th.rh.M.4

capypy;  vj;jid  ,lq;fspy;  ifnaOj;J  nra;jhh;  vd;W  vdf;F  njhpahJ.

rhhg;jpthsh;  mYtyfj;jpy;  10  kzpf;F  nrd;W  xU  kzpNeuj;jpy;  gjpT  KbT

ngw;wJ.  kzp capypy; vg;NghJ ifnahg;gk; nra;jhh;  vd;W ehd; ghh;f;ftpy;iy.

kNdhfud; ifnahg;gk;  nra;J itf;fg;gl;bUe;j capypy;  jhd; ehd;  ifnahg;gk;

nra;Njd;.  kNdhfud;  capypy;  vj;jid  ifnahg;gk;  Nghl;lhh;  vd;W  vdf;F

njhpahJ.  ” Therefore as per the evidence of D.W.3 he did not see that when Mani signed

in the disputed Will. Likewise he did not know how many places in the Will Mani affixed

thump  impression  and made  signature.  Moreover  he  allegorically  admitted   that  he  and

Manoharan have visited court  along with defendant   to  see  this  case proceedings  on all

hearings. To prove attestation in a Will, the attesting witnesses must see when the testator

sign the Will and the testator must see when the attesting witnesses sign the will.  Since

D.W.3 did not see that when Mani signed in the Will, therefore he can not be considered as

a valid attesting witness and the defendant failed to prove the attestation of the disputed

Will  through  D.W.3.  Moreover  he has  special   interest   in   this  case,  hence  his  evidence

cannot be accepted in respect of attestation of the disputed Will.
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8.  D.W.2  is   the  another  attesting  witness   in  Ex.B4 Will.   In  his  evidence  during  cross

examination he deposed that, “ehd; kJiu khefhpy; fhty;Jiwapy; 39 tUlq;fshf

gzpGhpe;J fhty; cjtp Ma;thsuhf gzp Xa;T ngw;Nwd;;. cjtp Ma;thsuhf gzp

nra;J  tUifapy;  khhpak;khs;>  Kdpak;kkhs;  vd;gth;fSld;  gof;fk;.  ehd;

FbapUg;gJ fhkuh[h;Guk;. tof;F nrhj;J Nrhsq;FUzp. ,jw;F ,ilg;gl;l J}uk;

Rkhh;  20  fpkP  J}uk;  vd;why;  rhpjhd;.  kzp  ,aw;ifapNyNa fhJNfl;fhj  tha;

NgrKbahj khw;Wj;jpwdhsp vd;why; fhJ Nfl;Fk;. tha;NgrKbahJ. kzp capy;

gj;jpuq;fspy;  tyJ  gf;fk;  ifnahg;gk;  nra;jhuh>  ,lJ  gf;fk;  ifnahg;gk;

nra;jhuh vd;w tpguk; vdf;F njhpahJ. kzp tha;NgrKbahj fhuzj;jhy; rpwg;G

epGziu  itj;J  mth;  nra;j  [hilia itj;J  capy;  gj;jpuk;  nkhopahf;fk;

nra;ag;gltpy;iy vd;why;  kzp  vd;gth;  vOjp  nfhz;Lte;J  nfhLj;jhh;.  capy;

27.03.2014  md;W gjpT nra;ag;gl;lJ. gj;jpuk;  jahh;  nra;J gjpT eilKiwfs;

12.00 kzpapypUe;J 1.00 kzpf;Fs; Kbe;jJ vd;why; xUkzpNeuj;jpy; Kbe;Jtpl;lJ.

capy; Mtzj;jpy; nfhLf;fg;gl;l vj;jid fhfpjq;fspy; kzp vd;gth; ifnaOj;J

nra;jhh;  vd;why;  vdf;F njhpahJ.  kzpf;F Nrhsq;FUzp fpuhkj;jpy;;  ez;gh;fs;

cwtpdh;fs; vd Mapuj;jpw;Fk; Nkw;gl;l egh;fs; ,Ue;jdh;. ,e;j tof;F tprhuiz

Muk;gpj;j fhyj;jpypUe;J ,d;Wtiu xt;nthU tha;jhtpw;Fk; ehd; te;J nry;fpNwd;

vd;why; rhpjhd; . ” Therefore as per evidence he is very much interested for the result of

this case though he is a stranger. Moreover he did not know in how many papers Mani has

signed and also did not know whether Mani signed in the left side or right side of the Will.

He also admitted that the Will was not prepared with the assistance of an expert. Moreover

he specifically  admitted  that   the Will  was registered on 27.03.2014 but  the  registration

endorsement in Ex.B4 would show that the document has been registered on 28.03.2014.

D.W.3 deposed that the Will was presented for registration at 10.00 am and within one hour

it was registered. But D.W.2 says it was presented for registration at 12.00 noon and within

one hour it was registered. D.W.2 resides 20 kilometers away from the native village of

Mani. D.W.2 also admitted that there are number of persons available in the village to be a

witness.  But no proper reason stated by the defendant  that  why D.W.2 was made as a

witness in Ex.B4 Will. As discussed above there are lot of contradictions, in respect of the

execution of Will, between the evidence of D.W.2 and D.W.3. It is crystal clear that the

defendant has set up the D.W.2 who is a long known person to her and personally interested

in   this  case  and  D.W.3 who  is   the  husband  of  defendant’s  own sister  as   the  attesting
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witnesses in the disputed Will and they had taken prominent part in the execution of the

Will with an intention of fraudulently creating the Will. Therefore the attestation of Will by

D.W.2 and D.W.3 as claimed by them is highly doubtful. 

9. It is the admitted fact that Mani, the father of the plaintiff was a dumb. It can also be seen

from the evidence on record that he did not study in a school for deaf and dumb. The

service of the principal or other teacher from a school for deaf and dumb was not availed by

the parties while registering the disputed Will. It is not properly explained by the defendant

that how the contents of the Will was conveyed or made to understand to Mani either by the

document writer or by the Sub­Registrar. A principal or other teacher from a school for deaf

and dumb alone can properly convey to a dumb through signs or gestures in respect of

contents   of   the   document   and   whether   the   testator   is   admitting   the   contents   of   the

document. Moreover the non examination the concerned Sub­Registrar who registered the

Will is also fatal to the case of defendant. Therefore in the absence of any such evidence it

cannot  be presumed  that   the   testator   is  on his  own volition and free  will  of  mind has

executed the disputed Will. In the decision of the Hon'ble Kerala High Court rendered in

R.F.A.(Indigent) No.306 of 2019 dated: 30.06.2020 Mary ...Appellant ..Vs.. Leelamma

and another ...Respondents in which the Hon'ble Kerala High Court at para 35 has held

that, “In this context, reference to Section 34 of the Indian Registration Act, 1908 and

the   Rules   made   thereunder   may   be   apposite.   Under   Section   34(3)   of   the   Indian

Registration Act, Registering Officer is bound to enquire whether the document was

executed  by   the  person  whom  it  purports   to  have  been  executed  and  also   satisfy

himself as to the identity of the persons appearing before him and also as to whether

they have executed the document. Under Rule 71 of Registration Rules (Kerala), it is

provided that “A document executed by a person who is unable to read shall be read

out   and   it   necessary   explained   to   him.   A   document   written   in   a   language   not

understood by the executing party shall, in like manner, be interpreted to him. When

a party to be examined is deaf, dumb or blind recourse must be had to the means by

which   he   makes   himself   understood.”   Nowhere   in   Ex.A1   or   Ext.A2   has   it   been
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mentioned that one of the parties to the document is deaf and dumb. Had it been so

mentioned the Sub­Registrar would have read out and explained the contents of the

document to such party. This court finds that the failure to inform the Sub­Registrar

about the deafness and dumbness of one of the parties to the document was a deft

method   in   playing   fraud.”   In   the   said   judgment   the   Hon'ble   Kerala   High   Court   has

observed that the document executed by a deaf and dumb woman without informing the

Sub­Registrar about the deafness and dumbness was a deft method in playing fraud. In this

case also the dumbness of the Mani was not mentioned in the disputed Will and not at all

informed to the concerned Sub­Registrar. Specially skilled person to transmit the signs of a

dumb was not pressed into service during execution of the disputed Will. Therefore the

execution Ex.B4 Will is a clear fraudulent act of defendant with the connivance of her close

associates D.W.2 and D.W.3. Moreover Mani was suffering from various illness and to

meet out the medical expenses he has sold several properties and that can be seen from the

evidence on record. Therefore it is also highly doubtful that whether Mani was healthy and

sound disposing state  of  mind  to  execute   the  disputed  Will.  The  defendant  who  is   the

propounder   failed  to   satisfy   the  court  affirmatively   that   the   testator  did  know well   the

contents of the Will and in sound disposing capacity executed the same. As discussed above

in the foregoing paragraphs this court is of the view that the execution of the Will is not

proved by the defendant as contemplated u/s 68 of the Indian Evidence Act and the plaintiff

has clearly proved that the disputed Will has been executed on suspicious circumstances

and created fraudulently and the plaintiff is entitled for the relief of declaration as to  the

Will dated:27.03.2014 document No.98/2014 executed by plaintiff's father Mani in favour

of defendant is declared as null and void and accordingly issue No.1 is answered.

10. Issue No.2: 

The plaintiff also sought the relief of declaration that the plaintiff is the absolute

owner of the property. Earlier the plaintiff has filed the suit for partition against his father

Mani on the file of District Munsif Court, Madurai O.S.672/2004 in respect of 25 items of

properties, for that he got decree for 24 items of properties except item No.11 in the plaint.

That can be seen from Ex.A1 copy of judgment and Ex.A2 copy of decree. In the said case
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the plaintiff claimed the properties as ancestral properties and the plea has been accepted by

the Courts. The present 1st schedule item No.1,3 to 12 and 14 are the item No.19, 4, 6, 5,

7,8,10,1,2, 14,12 and 15 in the former suit O.S.672/2004. As far as the present 1st schedule

item No.2 is concerned the Survey Number has been mentioned in the plaint as 111/1A

having an extent of  0.05.5 ares  in  Solanguruni  Village,  Madurai  South Taluk,  Madurai

District. The plaintiff relies on patta 720 which has been marked as Ex.A8. On perusal of

Ex.A8 would show that S.No.111/11A is available but S.No.111/1A is not available. The

plaintiff has not produced any other document to prove that S.No.111/1A is an ancestral

property. Therefore as far as the plaint 1st schedule item No.2 is concerned the plaintiff is

not entitled for any relief. As far as plaint 1st schedule item No.13 is concerned the survey

number has been mentioned in the plaint as 105/6A1A having an extent of 0.43.0 ares in

Solanguruni Village, Madurai South Taluk, Madurai District. The said property is not part

of the schedule in the earlier suit. The plaintiff has produced Ex.A16 copy of sale deed. On

perusal of Ex.A16 would show that the plaintiff's father Mani has sold four cents of the

property in the said survey number to one Rajendran on 30.09.1996. There is no recital in

the document that Mani has remaining area  in  the said property.  Therefore  the plaint   I

schedule item No.13 is concerned the plaintiff is not entitled for any relief. As far as the

remaining part of the properties of the I schedule is concerned they form part of the decree

in Ex.A2. D.W.3 is the son of the plaintiff father Mani's brother. He has admitted in his

evidence that the properties are ancestral properties. The defendant has been examined as

D.W.1.   During   her   examination   she   deposed   that   “Nkw;$wpa  tof;fpy;  jhf;fy;

nra;ag;gl;l  vjph;tof;FiuapYk;  Nkw;gb  tof;fpy;  ehd;  jhf;fy;  nra;j  ep&gz

thf;F%yj;jpYk; 24 ,yf;f nrhj;Jf;fs; kzpf;F fpiuak; %yk; ghj;jpag;gl;ljhf

$wpAs;Nsd;  vd;why;  rhpay;y.  g+h;tPfkhf  ghj;jpag;gl;lJ  vd;W  $wpAs;Nsd;.”

Therefore  as per  the evidence of D.W.1 and D.W.3 the property belonged to Mani are

ancestral properties. As far as the plaint II schedule is concerned, it is a natham land. The

said property does not form part of the property in the earlier suit schedule. The plaintiff has

not produced any document to show that the said property is an ancestral property. Though

the property has been shown in the disputed Will that cannot be taken as a proof that it is an

ancestral property of plaintiff. As far as the other properties are concerned all are ancestral
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properties of Mani as admitted by the parties. 

11. The defendant claims that she is the wife of Mani. But the case of the plaintiff is that the

plaintiff's father Mani married one Petchiammal and out of the wedlock the plaintiff was

born. The said fact is admitted by all the witnesses. During the life time of Petchiammal,

Mani said to have married the defendant. Mani died on 31.07.2016. The plaintiff claims that

the defendant has no right to make a claim over the property. The defendant in her written

statement  at  para  3   stated   that,   “Mani  married   this  defendant  with   the  knowledge  and

consent of relatives and the defendant was giving as his wife in Solanguruni Village. Except

the   bald   statement   no   other   clear   pleadings   is   available   in   the   written   statement   of

defendant. The parties are Hindus and the second marriage prohibited when the first spouse

is alive. There is no proper pleadings in the written statement that whether Mani has legally

divorced Petchiammal. Likewise there is no proper pleadings in the written statement on

which date and which place the marriage of Mani and the defendant took place and whether

it was a Hindu form of marriage. As above said plaintiff is the son of Mani and his legally

wedded wife Petchiammal. Without legally divorced the 1st  wife, Mani cannot marry the

defendant legally. If he had married the defendant it is not valid in the eye of law. Therefore

it is the paramount duty of the defendant to prove that she is the legally wedded wife of

Mani. But she did not make proper pleadings in the written statement nor examined any

independent witness to prove her marriage with Mani. Therefore after the death of Mani she

cannot succeed the estate of Mani as wife. Per contra the plaintiff who is the only son of

Mani and his sole legal heir, as per the legal heir certificate Ex.A7, will succeed the estate

of the Mani. Therefore the plaintiff is entitled for the relief of declaration that he is the

absolute owner of plaint schedule properties except the II Schedule and item 2 and 13 in I

schedule and accordingly issue No.2 is answered.   

12. Issue No.3:

The  plaintiff  has  also  sought  permanent  injunction  against  the  defendant  not  to

interfere with the peaceful possession and enjoyment of the suit properties. To prove the

possession the plaintiff has produced  Ex.A8 computer patta, Ex.A9 patta transfer order and
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Ex.A10, 11, 12, the Adangal copies. On perusal of the said documents would show that the

plaintiff is in possession of the proprieties. The defendant did not produce any document to

show that she is in possession of the suit properties. Therefore the plaintiff is entitled for

permanent injunction in respect of plaint schedule properties  except the II Schedule and

item 2 and 13 in I schedule and accordingly issue No.3 is answered. 

13. Issue No.4:

       Except as decided in issue No.1 to 3 the plaintiff is not entitled for any other relief and

accordingly issue No.4 is answered.

14.  In  the result,  the suit  is  partly  allowed and declared that  the Will  dated:27.03.2014

document  No.98/2014  in  the  office  No.I,  Joint  Sub-Registrar  Office,  Madurai  South

executed by plaintiff's father Mani in favour of defendant as null and void and it is declared

that the plaintiff is the absolute owner of plaint schedule properties except the II Schedule

and item 2 and 13 in I schedule and the defendant is restrained by an order of permanent

injunction not to interfere with the peaceful possession and enjoyment of the plaintiff over

the plaint schedule properties except the II Schedule and item 2 and 13 in I schedule. As far

as the plaint II schedule and item 2 and 13 in I schedule are concerned the suit is dismissed.

There is no order as to cost. 

Dictated to the Stenographer directly, and typed by her in computer, corrected and
pronounced by me in open court, on this 5th day of  March 2021. 

    Sd/- T. Sampath Kumar,
                                                                                                  VI Additional District Judge,

   Madurai.    
                                                   
Appendix:

Plaintiff side witnesses:-

P.W.1. Alagar @ Kannan 

P.W.2. V. Irulandi  (His evidence eschewed as per the order dated:28.10.2020)

P.W.3. K. Veeranan 
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Defendant side witnesses:- 

D.W.1. M. Muniammal

D.W.2. G. Manoharan

D.W.3  A. Ravi

Plaintiff side documents:-

Ex.A1 25.04.2007 Copy of judgment in O.S.No.672/2004 on the file of District Munsif
Court, Madurai Taluk, Madurai. 

Ex.A2 25.04.2007 Copy of decree in O.S.No.672/2004 on the file of District Munsif, 
Madurai Taluk, Madurai. 

Ex.A3 08.06.2009 Copy of judgment in A.S.No.115/2007 on the file of I Additional 
Subordinate Court, Madurai. 

Ex.A4 08.06.2009 Copy of decree in A.S.No.115/2007 on the file of  I Additional 
Subordinate Court, Madurai. 

Ex.A5 27.03.2014 SRO copy of Will

Ex.A6 24.12.2016 Death Certificate of Mani 

Ex.A7 05.10.2018 Legal Heir Certificate  copy

Ex.A8 26.09.2016  Computer Patta

Ex.A9 19.08.2019 Change of patta order copy

Ex.A10 11.01.2013 Adangal 

Ex.A11 11.01.2013 Adangal

Ex.A12 11.01.2013 Adangal

Ex.A13 08.09.2000 Sale deed executed in favour of  Padmini SRO Copy

Ex.A14 11.01.1996 Sale deed executed in  favour of Selvaraj SRO Copy

Ex.A15 21.06.1995 Thana Settlement deed executed in favour of P. Murugesan SRO 
Copy

Ex.A16 30.09.1996 Sale deed executed in favour of Rajendran SRO Copy

Ex.A17 27.03.2011 Sale deed executed in favour of Chellammal SRO Copy 

Ex.A18 06.05.2000 Sale deed executed in favour of P.Tamilarasan SRO Copy 

Ex.A19 20.02.2021 Sale deed executed in favour of T.S.Jamuna SRO Copy 

Ex.A20 17.10.2006 Sale deed executed  by Mani SRO Copy

Ex.A21 29.08.2000 Sale deed executed in favour of Manilal SRO Copy

Ex.A22 02.05.1994 Sale deed executed in favour of R.Ayyavu SRO Copy

Ex.A23 10.09.1991 Sale deed executed in favour of Tmt.Unnamalai Ammal SRO Copy

Ex.A24 15.06.1995 Sale deed executed in favour of Padmanaban SRO Copy 
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Ex.A25 Reply notice and other connected documents and records concerned 
in O.S.672/2004 on the file of District Munsif Court, Madurai 
Taluk, Madurai. 

Defendant side Documents:

Ex.B1  Family Card of R.Mani Xerox copy  

Ex.B2  Voters identification card of Muniammal Xerox copy  

Ex.B3  Adhar card of Muniammal Xerox copy 

Ex.B4 27.03.2014  Will Original

Ex.B5 24.12.2016  Death certificate of  Mani

Ex.B6  Adhar card of G. Manoharan ­ Xerox copy 

Ex.B7  Adhar card of Ravi ­ Xerox copy 

                            Sd/- T. Sampath Kumar,
                                                                                                  VI Additional District Judge,

   Madurai.


