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118.Presumptions as to negotiable instruments. Until the
contrary is proved, the following presumptions shall be made:

(a) of consideration. that every negotiable instrument was
made or drawn for consideration, and that every such instrument,
when it has been accepted, indorsed, negotiated or transferred,
was accepted, indorsed, negotiated or transferred for
consideration;

(b) as to date.that every negotiable instrument bearing a
date was made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of
exchange was accepted within a reasonable time after its date and
before its maturity;

(d) as to time of transfer.that every transfer of a
negotiable instrument was made before its maturity; (e) as to
order of indorsements. that the indorsements appearing upon a
negotiable instrument were made in the order in which they
appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange
or cheque was duly stamped;

(g) that holder is a holder in due course.that the holder
of a negotiable instrument is a holder in due course: Provided
that, where the instrument has been obtained from its lawful
owner, or from any person in lawful custody thereof, by means of
an offence or fraud, or has been obtained from the maker or
acceptor thereof by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is a holder in

due course lies upon him.
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139. Presumption in favour of holder.It shall be
presumed, unless the contrary is proved, that the holder of a
cheque received the cheque, of the nature referred to in section
138, for the discharge, in whole or in part, of any debt or other
liability.
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Al dAoiss ofld.YUH  siéali Kumar Exports Vs Sharma
Carpets,2008(0)AIJEL-SC 42685 oil YSIEloll WRI-12 ol 243 &llol Ad]
2ol 8.

11. The use of the phrase "until the contrary is proved" in Section
118 of the Act and use of the words "unless the contrary is proved"
in Section 139 of the Act read with definitions of "may presume"
and "shall presume" as given in Section 4 of the Evidence Act,
makes it at once clear that presumptions to be raised under both
the provisions are rebuttable. When a presumption is rebuttable, it

only points out that the party on whom lies the duty of going

forward with evidence, on the fact presumed and when that party

has produced evidence fairly and reasonably tending to show that

the real fact is not as presumed, the purpose of the presumption is

over. The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt did not
exist or that under the particular circumstances of the case the non-
existence of consideration and debt is so probable that a prudent
man ought to suppose that no consideration and debt existed. To
rebut the statutory presumptions an accused is not expected to
prove his defence beyond reasonable doubt as is expected of the
complainant in a criminal trial. The accused may adduce direct
evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be
discharged by him. However, the court need not insist in every case
that the accused should disprove the non-existence of consideration
and debt by leading direct evidence because the existence of
negative evidence is neither possible nor contemplated. At the same

time, it is clear that bare denial of the passing of the consideration
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and existence of debt, apparently would not serve the purpose of
the accused. Something which is probable has to be brought on
record for getting the burden of proof shifted to the complainant.
To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of
which, the court may either believe that the consideration and
debt did not exist or their non-existence was so probable that a
prudent man would under the circumstances of the case, act
upon the plea that they did not exist. Apart from adducing
direct evidence to prove that the note in question was not
supported by consideration or that he had not incurred any
debt or liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of
fact, for instance, those mentioned in Section 114 of the Evidence
Act to rebut the presumptions arising under Sections 118 and 139
of the Act. The accused has also an option to prove the non-
existence of consideration and debt or liability either by letting in
evidence or in some clear and exceptional cases, from the case set
out by the complainant, that is, the averments in the complaint, the
case set out in the statutory notice and evidence adduced by the
complainant during the trial. Once such rebuttal evidence is
adduced. and accepted by the court, having regard to all the
circumstances of the case and the preponderance of probabilities,
the evidential burden shifts back to the complainant and,
thereafter, the presumptions under Sections 118 and 139 of the Act

will not again come to the complainant's rescue.
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