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118.Presumptions as to negotiable
instruments. Until the contrary is proved, the
following presumptions shall be made:
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(a) of consideration. that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred,
was accepted, indorsed, negotiated or transferred
for consideration;

(b) as to date.that every negotiable
instrument bearing a date was made or drawn on
such date;

(c) as to time of acceptance.that every
accepted bill of exchange was accepted within a
reasonable time after its date and before its
maturity;

(d) as to time of transfer.that every
transfer of a negotiable instrument was made
before its maturity; (e) as to order of
indorsements. that the indorsements appearing
upon a negotiable instrument were made in the
order in which they appear thereon;

(f) as to stamp.that a lost promissory note,
bill of exchange or cheque was duly stamped;

(g) that holder is a holder in due
course.that the holder of a negotiable instrument
is a holder in due course: Provided that, where
the instrument has been obtained from its lawful
owner, or from any person in lawful custody
thereof, by means of an offence or fraud, or has
been obtained from the maker or acceptor thereof
by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the
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holder is a holder in due course lies upon him.

139. Presumption in favour of holder.it
shall be presumed, unless the contrary is proved,
that the holder of a cheque received the cheque,
of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or
other liability.
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11. The use of the phrase "until the contrary is
proved" in Section 118 of the Act and use of the
words "unless the contrary is proved" in Section
139 of the Act read with definitions of "may
presume" and "shall presume" as given in Section
4 of the Evidence Act, makes it at once clear that
presumptions to be raised under both the
provisions are rebuttable. When a presumption is
rebuttable, it only points out that the party on
whom lies the duty of going forward with evidence,
on the fact presumed and when that party has
produced evidence fairly and reasonably tending
to show that the real fact is not as presumed, the
purpose of the presumption is over. The accused
in a trial under Section 138 of the Act has two
options. He can either show that consideration and
debt did not exist or that under the particular
circumstances of the case the non-existence of
consideration and debt is so probable that a
prudent man ought to suppose that no
consideration and debt existed. To rebut the
statutory presumptions an accused is not
expected to prove his defence beyond reasonable
doubt as is expected of the complainant in a
criminal trial. The accused may adduce direct
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evidence to prove that the note in question was
not supported by consideration and that there was
no debt or liability to be discharged by him.
However, the court need not insist in every case
that the accused should disprove the non-
existence of consideration and debt by leading
direct evidence because the existence of negative
evidence is neither possible nor contemplated. At
the same time, it is clear that bare denial of the
passing of the consideration and existence of debt,
apparently would not serve the purpose of the
accused. Something which is probable has to be
brought on record for getting the burden of proof
shifted to the complainant. To disprove the
presumptions, the accused should bring on
record such facts and circumstances, upon
consideration of which, the court may either
believe that the consideration and debt did
not exist or their non-existence was so
probable that a prudent man would under
the circumstances of the case, act upon the
plea that they did not exist. Apart from
adducing direct evidence to prove that the
note in question was not supported by
consideration or that he had not incurred
any debt or liability, the accused may also
rely upon circumstantial evidence and if the
circumstances so relied upon are compelling,
the burden may likewise shift again on to the
complainant. The accused may also rely upon
presumptions of fact, for instance, those
mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections 118
and 139 of the Act. The accused has also an option
to prove the non-existence of consideration and
debt or liability either by letting in evidence or in
some clear and exceptional cases, from the case
set out by the complainant, that is, the averments
in the complaint, the case set out in the statutory
notice and evidence adduced by the complainant
during the trial. Once such rebuttal evidence is
adduced. and accepted by the court, having
regard to all the circumstances of the case and the
preponderance of probabilities, the evidential
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(€)

burden shifts back to the complainant and,
thereafter, the presumptions under Sections 118
and 139 of the Act will not again come to the
complainant's rescue.
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gy dl s2luediol asA?] Asl deIYsdid ud sl olie sFRUIE] el

Aseofl  saH—a3<¢(cfl)  Hyolol  sRUEABD( 2223 ol
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ARl AHudIHi A19d 8. AEQ alll2A] AIS—¢,1E,R &l 385
BUR 2% SRUIHI 1dd 8. dHY AE aill2A] 2], 2A5].5Ulofl ualAUl
AHIS—19,29,20,29,23,2% &l Y SAUHI AAd B, AHY
2%].A5].d1011 2426113 6] 24 10f] Ui viidiofl AASellA¥Aee] His—U
&l 30 Yellofl 388 GUR Y sRUIAHI 1A 8. 3UIE] edRl Uldiof]
sAluledi ARMlg) ¥ A2011d] €1Ad & d % UlA 2%].245].¢]
HISAUIHI 2A19d 8. AHY 2is—09 ] ARIofl Ll silgdiai 2419d &
dai uel ARIVIRA Uldligf 20113 d Y¥Gio] o ex1dd 8. 241H, GURlsd
GiAId AR ANs2—1¢c0fl sAH—3<( ) ofl AaAdIS2A d&l Yuid]
quid of1H.GU AEIAdIA WU s3I Riedid] &dial ddi Ase—1
¢coll sar—a3¢(ofl) woud  sPlulEue] ¥ HIA Ved]
8 8 5 AR ARMloll ARA Aol URI Ra11A allZ]A oy sdl. ]
SARUIE] edRl dH SAUIHT A1 dl AAse 1 ofl sanaze¢(oll)
Aoddol] UI(As ¥33A1d AN 8. A1) allElA ARVl aixd o]
Yl dl oiZld ¥ AdlA Y SRAHI AIAA & d A0ty
A 1R1Ulo] 2A13f Aol U 240113 o1l A4 A 2AR011A ARIV] 281 % 01€]
ddl ([A3egioll &slsa Yar sl dicerR] vRIUlall RIR 28 8.
gldall Udd SAHI ARMIUA HI2 dlld]Riofl ciael] &JAd of &ldiol]
oiAu1d dldd 8 U ollZlAHiT ¥211Ad 420113 &Icioll ARIUIRAIg) Uldlgf
AR) Aol U3 AR0al1d olefl A4l dl d a1 A 8l ¥ o] dd]
SIg 2ure oA ARIIUA Adidi 21Ad oiefl. 41 &slsdoll [of

S| 12 &ldall AuisS ol1H. YUl 81éall " C. C. Alavi Haji V/S
Palapetty Muhammed & Anr " Appeal (Crl.) 767
of 2007 date of decision 18/05/2007, Bench :-
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Honourable CJI K. G. Balakrishanan, R. V.
Raveendran & D. K. Jain <l Ysi€l 2ia dai ueIUd s
glcioll oIdIg AHoUdall SRIEISII  [Jedida 3geA  dils Al
AR ¥R A1 8 F A alid.YUlH 518 ol Yol Resiia

¥ IUd $3d 8.

(10). It is, thus, trite to say that where the payee

dispatches the notice by registered post with

correct address of the drawer of the cheque, the

principle incorporated in Section 27 of the G.C. Act

would be attracted: the requirement of Clause (b) of

proviso to Section 138 of the Act stands complied

with and cause of action to file a complaint arises

on the expiry of the period prescribed in Clause (c)

of the said proviso for payment by the drawer of the

cheque. Nevertheless, it would be without prejudice to the
right of the drawer to show that he had no knowledge that
the notice was brought to his address.

(17) It is also to be borne in mind that the
requirement of giving of notice is a clear departure
from the rule of Criminal Law, where there is no
stipulation of giving of a notice before filing a
complaint. Any drawer who claims that he did not receive
the notice sent by post, can, within 15 days of receipt of
summons from the court in respect of the complaint under
Section 138 of the Act, make payment of the cheque amount
and submit to the Court that he had made payment within 15
days of receipt of summons (by receiving a copy of complaint

with the summons) and, therefore, the complaint is liable to

be rejected. A person who does not pay within 15 days of

receipt of the summons from the Court along with the copy of
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the complaint under Section 138 of the Act, cannot obviously

contend that there was no proper service of notice as required

under Section 138, by ignoring statutory presumption to the

contrary under Section 27 of the G.C. Act and Section 114 of

the Evidence Act. In our view, any other interpretation

of the proviso would defeat the very object of the
legislation. As observed in Bhaskarans case (supra),
if the giving of notice in the context of Clause (b)
of the proviso was the same as the receipt of notice
a trickster cheque drawer would get the premium to
avoid receiving the notice by adopting different

strategies and escape from legal consequences of

Section 138 of the Act.

AIH, GWRISd ofld.qUld S1éofl YSIE Hal dHi Ase 2
¢¢a ofl san:a3¢(ofl )Aed] wiMa s2d sRIElol Riedid lial Adi
d aslsd
2ue 8 5, slddl KodlS Aoud  SAUIERA  2ARIUlell AU
Aol URI AWl IA AHUHIIEIHT %] UL AS]. ] ol oy sd] Hin
ded] & 5% oiofl 28 8. % As duid SAAIE] A1 A Uldioll §% AHEl
SAIHI A5 28 dl Al [A3esiol] eslsd AifGid sdlof]l ¥UIGENR]
ARIloll QR 21d 8. d 218 o guld s1& dg uwl uw
Ad wINd sd 8 5, 1 sAuEl 214Rdlall A1
Aol Rl 420113 Slojofl oliZ] HISA dl ¥olRd SRR As2dll sEHRY
oo} AofHlol GURYUA IR & Aal d 409 ARIYlal d oIl H]
JRE eldlg) dRRI SWigf B &.  dgHI oid.JUld s1& dg uel
WIMNd W 8 5, &lddll F1aAdigoll SIUEIN &g &ial AVl &a1d]

A(CH21H EUgdlal] B 8 dHal % Sl Asoll QAR dal Slgjol] all]



20"Addl. CJM A'bad City, (NIA Court NO.30) 19 CC NO.97011/19

HAA of 8ldloll GUIY defal AT AR A1 AX1PNHI SAIEa]] AHoA
dol HRE] (Eai—aU Hi HHoA AUl sFIE Sl g Aelcdi
gloR el % d J2dl &Ad Jsall aleli s2vIElA Ysd] of 41U 24|
s3u1Elal YsUdlall el SIEHI %I of A, dl 2IRIE ERJUIal ofIE]4o]]
aiydRf] &Ad of gldlall oI Adl A ASall QIR [ESIR 28] o],
8ldall SAHI ULl A 65lsd 2ure 8 § s3A1E1A 2 1RA1Uloll 21131 Hal U2l
220113 AHYHJIEIH] o1Z]AH HIsAd & ¥/l uH A olid. Ul 518
edRl WRAIMNA Riedid &lia ddl s2lu1El Aseoll saH:a3<(ofl)dl
SIYIEYS vofAR Uldlofl 2% Hel $d 8. dgHi iRl Yidl
AHlE A saH:1ar A1 dAIT Adi ¥oRA SAIRIY As2d]
SR ofl AdIdIe el Adli $NUIE] edRl HISAUIHI AHI1Ad Slo]of]
allZlA el s lg oflxaini 2RIl A1UI 2ol VRl ARa11A ¥
oiygef] &JAd &2 d &slsde] VigHiol SWlg) @ B. Al SIA UL
SRAERA ARl g2y s3d olllAAHI ¥211Ad A2y AAIRIIg)
uig A2ai13] &ldiofl SIS oiu1d dlad oiefl dx olia.qUld sIE edrR|
GWIsd YslelHi WA sAT Yol 241 §3RUIE AHoH HRAE]
[Eol—au Hi 1 sl13Holl ARIAIA 3ol MEIAAH] &R 28] Iled
&JAd Asoll 284 §21UIEla YsUdIoll 8RR AHEIAAHT ¥HI $AAM oief]
s sARuIElA YsAd o], Fe sldall doiss wRIla Siofofl oilé]Rio]]
ciydRf] &3 of eldiofl oA Al A(ESIR 8] a1€l.

(eR) gy, ARUUA  Ad oug AU AHdd 8 S,
" gl1Elg] 2A1R1] A1A SIS sIuEUQ] ALY cliS] oiell 8 AUl SIUE/Ra
clis] deli V2ol AS) o1@fl. AARIlall 24211Gall AUER V2ol sIE]
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WA usl &dl Aeldial skl Aslal g36uAal s¢] alddll Wid] sduie
A 8. "

AHRIVIUA Adidi A41Ad BURISd GiUIY AU 35S GURd]]
8sIsdl &llal Adi, 21UUH dl eldall SIHall USR] dA U] Acig]
gldiofl &slsdl 3ss 2dlgd 2ia [Glaidsd] eslsd 8. Ay Ye
AHRURA Gdedurdi Adidi +A1dd GWISd dsARal &llal Adi
A 65lsd ULl RUR od 8 5 AR ds3 Asl AR 4Rl ¥
[GIeigdIdi - 219dl Uidioll Asl & da AR Rkl
F-d AHA sAUIElll aRSRIHI g2y A &dl. &, % &ldoall
SAA1E] A19011 €ied1SIA RIYBIRHAT 24211G 24141 SIELAS] 2AIUA] 81 2Hal
Adql Asl sAp1E] WA usl 8d eldldl] eslsd ugaefl o 4RIl
¥1RIHI &ldl 8di ARIIA AS) ud Angdiell 24| deil U2 of
$d1 HI2 ¥Rl s Aglddll Sig siRidlg] Q11 H12 $3d o] ? d 249 SIS
o RYIY{l YdIRA sAIHT A41dc ate]l. 1 AR geodl dl 24141 s]
Wwd Aad] Asdl &dl 294l dl 219l sall GUA of Sl HIS d

“fUiasi gAIElA el s sl eld ug Adl sief % siRidigla gidoail
AHRIY] BHofRdl of€ll. doil, Uldiell Yidioll Asell GuAIol &JAd &ldio]]
%121 YUjyI GlIE URl sldall s3AUIE] [A3ee WA SRUIE S oA SIS
siRIEA0T] siRldig] saU1di 219d oel]. del]l [AAN, AR AH10d
[SHI0S ail[22101] ¥UI0t HIuUdiofl ULl E251R AdIHI 2A19d o], dgai,
ARUIUA S¢S (grA16]] AIUR-YRAUIAI 2% §3]al $AJUIE] 21180l sl
sly geR] yef s3d &ldl 9di dHell Asell G2l S3A &ldI A Giof]

Sig % A4 oS eslsa Altid —1Vis Y191 sl 388 GuR did] isdl
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ol€fl. aggi, AsHi ARVl % el aldiall eslsd s(Cid UJd &) AR
AsHiofl Ao [A2Ad] ARIYIA ¥Id eRd of &l dedl HI2 sREeIe] As
SIRIEAR0I ARIT U2 g2} SAIHI 2A19d of &ldIgf Hlsidlal SRRl 28g
oefl. AR AsHI HIA A8l ¥ Hecddll 8. AsHiali Aoy [A21dlall cfIS]

AYZI Sloll & doj [AAN Hecdoll oi&l. 241 dCISS clIHER YMH
SiZali Bir singh V/s. Mukesh Kumar 204¢(1) 93d3
33¢ (ARAA), Ysieioli WA 35, 39, 3¢, 3G,v0 a 2isdle] ¥37
SCIRI B,

Para 36. The proposition of law which emerges
from the judgments referred to above is that the
onus to rebut the presumption under Section 139
that the cheque has been issued in discharge of a
debt or liability is on the accused and the fact that
the cheque might be post dated does not absolve
the drawer of a cheque of the penal
consequences of Section 138 of the Negotiable

Instruments Act.

Para 37. A meaningful reading of the provisions
of the Negotiable Instrument Act including, in
particular, Section 20, 87and 139, makes it amply
clear that a person who signs a cheque and
makes it over to the payee remains liable unless
he adduces evidence to rebut the presumption
that the cheque had been issued for payment of a
debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any

person other than the drawer, if the cheque is
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duly signed by the drawer. If the cheque is
otherwise valid, the penal provisions of Section

138 would be attracted.

Para 38. If a signed blank cheque is voluntarily
presented to a payee, towards some payment,
the payee may fill up the amount and other
particulars. This in itself would not invalidate the
cheque. The onus would still be on the accused to
prove that the cheque was not in discharge of a

debt or liability by adducing evidence.

Para 39. It is not the case of the respondent-
accused that he either signed the cheque or
parted with it under any threat or coercion. Nor is
it the case of the respondent—accused that the
unfilled signed cheque had been stolen. The
existence of a fiduciary relationship between the
payee of a cheque and its drawer, would not
disentitle the payee to the benefit of the
presumption under Section 139 of the Negotiable
Instruments Act, in the absence of evidence of
exercise of undue influence or coercion. The

second question is also answered in the negative.

Para 40. Even a blank cheque leaf, voluntarily
signed and handed over by the accused, which is
towards some payment, would attract
presumption under Section 139 of the Negotiable

Instruments Act, in the absence of any cogent
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evidence to show that the cheque was not issued
in discharge of a debt.

UM, BGWsd sRIEIs uRReld A9, sldal sud
esIsdal ula AdIHi 2419 dl, dsvA3] AsHi ARl A48l sldidl]
&slsa 2dlsa &slsd 8. Asoll olls] AYElaN Asoll VIR ¥ AUidlall
ddl siRuElol SIS AIERAICHS [o1aH olefl. clIHER YMUH SIEall qQl
dlHER &IgSIcall ([AQE Ysiel sl A wIld &Ad 8§ 3,
ASoll AUolR A 9uid Uldlofl A48l s3] ASall gRrLISdId AS 241U AR
Adsoll  oligl ALl Asali  gRrEIsdld  Ase-dl  sdH-0
8601 dudiol  Acdl  ANA  &ldig]  SBURI. W,
Aol dUlolR ¥ 28H gozgHo2 860 A IUdig] oSS SA &l 5 Aa[d
eldd el d 2WH AJsoll gRrRISARA  duidid] @ 8. Al
SIA oYU MU-UloseAH s WAlCi(@El" sl aH8dl dl yridl
asl 3ss Gw Adl sl eslsa 1y s ol 5 I
Asall duiaiR(ARIUIRA ) dsA3] As Us] F 8H 241Udl AAH (A e=1dd
gl YUl dl Aludlg) aissl s el dolief]l dg 8H dsRAI
AsAHi dUdIdi AH1Ad 8. STRAIEYIN VS SIRIEAal] GlIs] ARl S
ggy 28Hall eldlall oiRUId AdIHi AH1dd o€l § ddl sIE eslsa uel
ARIUIug "[U-Uloswd 2dlg WA(Cif@g]"as] vH8dl WRIdl
o Rar s Aasdl oedl.¥Yl, wRlel usl Bcl AsHi
SARUIERA %1d dRlv dullal Asell £3GURAS1 53d &ldlel] ciAIguia]
Gwlsd edld esl s dH o1el.

(20) A1, A1 SIA Y AHA YAdIg) YERUISol Sdi, SFRUIEUIN] JS] AHARIY]

£4RI [oI g IHT 21Ul Widlall 8ldlol] Aal dHi 241R1Ulol] Uidiol] 218)
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gldiofl &slsa 2dlsa eslsa 8. i1 sid, vRua dldd (Afdg
iUl U-UloSwd g UidlGif@]l” asl YUl YRidl
ol Yar s3] Asdl o], As2dl sdH-13¢ o edd ddi
GRAR As el Sal 2y 511 A1 AR d S SRIERal| ¢S] ALl iof]
yof & 2ivid: Ysaell Hi2 AUl dl Ao SIS FUIGER] HIZ AHIUdIHI
AIAd &ldlg] AHojHlal Sdlg) 8 & ol Al Y&l qRIUIua dell
[A3ea10fl &51sA YRAUR of 52 Al Yell AR [A3egiail Sigfoll afHiol
IHoll AH wURdcUHi B 8. Al siA ARMIUY edRl s3bIEl
Gdedud gsl § uld Yidl % s3lal sAluIEURIol YRIdIHI 24 [Ad Ris!
BcUool SUIHI [oivs [a1uSAl 8. AR €diRl HIY o HIY AHIfViS
U] AdIHI AH1Ad 8 U ddl GiAIdIal 385 BUR YAUR S
AR 250 2@dl o], dasA AsAi ARl Uil 24el aldiol]
gslsd YUR 2Ad B.dHxy SFRUIEUINl Js EdI 5 YIIGER]
U Audidi A19d o eldiofl  eslsa U-UleSwH  ls
uid(ci@gl” sl sl di Yudl 241U Yadr saiai ARIU] [orvsa
[lasd 8. ¥, AR As2-1¢cq ofl SdH—13C 86Nl ViajHIolaf
UiSal $413i [oivs [alusd 8.

AIH, sAuIeut (2) slRpuIEIN AS] AR Rl [eicigd i
AHIddl Uidlall Uldlell d¥LIHI A41UA ldldd] &slsd () s
Asl dRIYsdIRA Wd $3d aldiofl eslsa d&l (3) Ase—acca ol
saH—a3<(oll) AHoud ofll2A [olud A4 HAEIHI AH1UA &ldI 89di,
sARUIEUINT Asall o1l ARIVIRA (Eai—au Hi Ysd] 2A1Ud o &ldiof]

eslsd YRAUR sAIH A50 ed 8. ¥, sAUIEU dse—ac ol
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SAH—3¢ AHodd AHRIla dsAlRdlal AUl H12 ¥33] 214UAUS dcd]
[G:isULT YRAUR S &ld, dHy ARl AAse—¢c ofl sdH-a3¢e
AHouoll AojdHIoig] Visol SAAIHI [o1vs? [01USH &1, YEI ol.q ol ¥dIo]
"ESRA T AIUYIHT AHID B, AIH, CGURSd dHIH SIRRINAR &lddll
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A8lell AARUlA A1 43 AN AvidIHI 2A41Ad B,

(2). 2Ruzial [A.asldel 619 8, 11 SiHoll ARIY] 61%R 8. A% Aed
ARIloll (A .uslaglloiidlofl  23i1d & 5,24R1Ulofl 2115
uRRY[ A1Z af,AHRIUl &2 uRdRrdinl 8, Agal URYRd
SUIHER] ARIlatl RIR 8. 2RIV yatigld lcard SRiddl o], U

guideil ooel 8. I AR Gu el s3] AO1AHI A1) A% Sal

2% IYXIRA 8.

sAlu1eud (A.uslagllofiAlof] 23Id 8 5, sAUIEURA 5
WRAUR SE 8, USRI 9 U] €R01 UJAd UYER 8, AR sl
sREI sAUIEld A5 ofs2Ulal &AA & AHY aiddl] AHA sRIgIElHI
¢i191 Adlofl % USH 8. AHI¥HI (ol Uld[Eat 241U1 IYoBIAlo] UHICI

gefl 28d 8. Y1 AHINHI EMWd] D d AI3 ULl 8ldall SAHI
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HECAH AYI SN Vol UOAR AUIUU] §SH S| AR S 8,
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AHlgall dRluel dndr U2 (esi—50 HI Ysdl 2A1udioll ARIUlG 41ER
AT 1 8. AR daaRell s+ YsadiHi YR §2 dl, dg
3(2.1 ) 1Reall A1€] Seoll A1 eiloIdd ol §SH SAIHI 419 8.
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