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14. Under Section 90 IPC, a consent given under a misconception of fact is

no consent in the eye of the law. But the misconception of fact has to be
in proximity of time to the occurrence and cannot be spread over a period
of four years. It hardly needs any elaboration that the consent by the
appellant was a conscious and informed choice made by the after due
deliberation, it being spread over a long period of time coupled with a
conscious positive action not to protest. The prosecutrix in her letters to
the appelant also mentions that there would often be quarrels at her home
with her family members with regard to the relationship, and beatings
given to her.
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21. It therefore appears that the consensus of judicial opinion is in favour
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of the view that the consent given by the prosecutrix to sexual intercourse
with a person with whom she is deeply in love on a promise that he
would marry her on a later date, cannot be said to be given under a
misconception of fact. A false promise is not a fact within the meaning of
the Code. We are inclined to agreewith this view, but we must add that
there is no straitjacket formula for determining whether consent given ny
the prosecutrix to sexual intercourse is voluntary, or whether it is given
under a misconception of fact. In the ultimate analysis, the tests laid
down by the courts provide at best guidance to the judicial mind while
considering a question of consent, but the court must, in each case
consider the evidence before it and the surrounding circumstances, before
reaching a conclusion, because each case has its own peculiar facts which
may have a bearing on the question whether the consent was voluntary,
or was given under a misconception of fact. It must also wigh the
evidence keeping in view the fact that the burden is on the prosecution to
prove each and every ingredient of the offence, absence of consent being
one of them.
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