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"13.  There is no substantial difference between Section 438 and 439 Cr.P.C. so far as
appreciation of the case as to whether or not a bail is to be granted, is concerned. How-ever,
neither anticipatory bail nor regular bail can be granted as a matter of rule. The anticipatory
bail being an extraordinary privilege should be granted only in exceptional cases. The judicial
discretion conferred upon the court has to be properly exercised after proper application of
mind to decide whether it is a fit case for grant of anticipatory bail.

14. In 'State of M.P. and another Vs. Ram Krishna Balothia and another', AIR 1995
SC 1198, this Court considered the nature of the right of anticipatory bail and observed as
under :

"We find it difficult to accept the contention that Section 438 of the Code of Criminal
Procedure is an integral part of Article 21. In the first place, there was not provision similar to
Section 438 in the old Criminal Procedure Code... Also anticipatory bail cannot be granted as
a matter of right. It is essentially a statutory right conferred long after the coming into force
of the Constitution. It cannot be considered as an essential ingredient of Article 21 of the
Constitution. And its non-application to a certain special category of offences cannot be
considered as violative of Article 21."

15. While deciding the aforesaid cases, this Court referred to the 41st Report of the
Indian Law Commission dated 24th September, 1969 recommending the introduction of a
provision for grant of anticipatory bail wherein it has been observed that "power to grant
anticipatory bail should be exercised in very exceptional cases."

18. Parameters for grant of anticipatory bail in a serious offence are required to be
satisfied and further while granting such relief, the court must record the reasons therefore.
Anticipatory bail can be granted only in exceptional circumstances where the court is
primafacie of the view that the applicant has falsely been enroped in the crime and would not
misuse his liberty.
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In P. Chidambaram vs. Directorate of Enforcement, Criminal Appeal No. 1340
of 2019, decided on September 05, 2019, the Hon'ble Supreme Court has observed that-
Ordinarily, arrest is a part of procedure of the investigation to secure not only the presence of
the accused but several other purposes. Power u/s 438 Cr.P.C. is an extra ordinary power and
the same has to be exercised sparingly. the privilege of the pre-arrest bail should be granted
only in exceptional cases. ............ Anticipatory bail is not be granted as a matter of rule and it
has to be granted only when the Court is convinced that exceptional circumstances exist to
resort to that extraordinary remedy.
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