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Periyasami v. S. Nallasamy, 2019 SCC OnLine SC 379,
decided on 14.03.2019,

Supreme Court: In case where a man tried to rope in other relatives of his wife in a
criminal proceeding that he had initiated against his in-laws, the bench of Dr. DY
Chandrachud and Hemant Gupta, JJ held that mere disclosing the names of the
appellants cannot be said to be strong and cogent evidence to make them to stand trial for

the offence under Section 319 of the Code.
Factual Background:

¢ The complainant had alleged that his wife lived with her parents, despite several
attempts on his part to bring her with him and that his mother-in-law, father-in-
law and brother-in-law threatened that their daughter will not live with him and
demanded Rs. 30 lakhs towards maintenance otherwise they will lodge a dowry
case against him and his mother.

e He filed the criminal case against his in-laws and other relatives of his wife after
his in-laws, along with 47 other relatives, forcibly entered his house and
threatened to kill him if he did not pay Rs. 30 lakhs. They also tried to attack him
with sickles and sticks.

e Though in the FIR, Complainant had mentioned that 15 women and 35 men
came by vehicles but the names of 11 persons alone were disclosed in the FIR.

e He then filed an application under Section 319 of the Code to summon the 20

accused persons named in the application as additional accused.
Ruling:

The Court noticed that the present case was basically a matrimonial dispute wherein, the
husband who is the Complainant has levelled allegations against the wife and her other
family members. In the statements recorded under Section 161 of the Code during the
course of investigation, the Complainant and his witnesses have not disclosed any other

name except the 11 persons named in the FIR. Thus, the Court said:

“the Complainant has sought to cast net wide so as to include numerous
other persons while moving an application under Section 319 of the Code
without there being primary evidence about their role in house trespass or of
threatening the Complainant. Large number of people will not come to the

house of the Complainant and would return without causing any injury as
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they were said to be armed with weapons like crowbar, knife and ripper

»

etc

The Court also noted that the allegations in the FIR were vague and could
be used any time to include any person in the absence of description in the
First Information Report to identify such person. Stating that the additional
accused cannot be summoned under Section 319 of the Code in casual and
cavalier manner in the absence of strong and cogent evidence, the Court

said:

4

€

‘Under Section 319 of the Code additional accused can be summoned only if there is
more than prima facie case as is required at the time of framing of charge but which is
less than the satisfaction required at the time of conclusion of the trial convicting the

accused.”

In CRIMINAL APPEAL NO. 1750 OF 2008 Hardeep Singh Versus
State of Punjab & Ors. Date of judgement 10-1-2014 The Hon'able Supreme
Court in para 54 held that---54. To answer the questions and to resolve the
impediment that is being faced by the trial courts in exercising of powers under
Section 319 Cr.P.C., the issue has to be investigated by examining the
circumstances which give rise to a situation for the court to invoke such powers.
The circumstances that lead to such inference being drawn up by the court for
summoning a person arise out of the availability of the facts and material that
comes up before the court and are made the basis for summoning such a person as
an accomplice to the offence alleged to have been committed. The material
should disclose the complicity of the person in the commission of the offence
which has to be the material that appears from the evidence during the course of
any inquiry into or trial of offence. The words as used in Section 319 Cr.P.C.
indicate that the material has to be “where ... .it appears from the evidence”
before the court.
In para 80 80. In view of the discussion made and the conclusion drawn
hereinabove, the answer to the aforesaid question posed is that apart from
evidence recorded during trial, any material that has been received by the court
after cognizance is taken and before the trial commences, can be utilised only for
corroboration and to support the evidence recorded by the court to invoke the
power under Section 319 Cr.P.C. The ‘evidence’ is thus, limited to the evidence

recorded during trial.

In Para-99.--- Thus, we hold that though only a prima facie case is to be
established from the evidence led before the court not necessarily tested on the
anvil of Cross-Examination, it requires much stronger evidence than mere

probability of his complicity. The test that has to be applied is one which is more
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than prima facie case as exercised at the time of framing of charge, but short of
satisfaction to an extent that the evidence, if goes unrebutted, would lead to
conviction. In the absence of such satisfaction, the court should refrain from
exercising power under Section 319 Cr.P.C. In Section 319 Cr.P.C. the purpose of
providing if ‘it appears from the evidence that any person not being the accused
has committed any offence’ is clear from the words “for which such person could
be tried together with the accused.” The words used are not ‘for which such
person could be convicted’. There is, therefore, no scope for the Court acting

under Section 319 Cr.P.C. to form any opinion as to the guilt of the accused.
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