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fuLrkj.k mUekspu izkFkZuki= vUrxZr /kkjk 245(2) n0 iz0 la0 

 

i=koyh izLrqr gqbZA iqdkj djkbZ xbZA izkFkhZ vfHk;qDr ds fo}ku vf/koDrk ,oa 

fo}ku vfHk;kstu vf/kdkjh le{k U;k;ky; mifLFkrA i=koyh vkt vkns'kkFkZ fu;r gSA 

izkFkhZ vfHk;qDr iadt dqekj dh rjQ ls muds fo}ku vf/koDrk }kjk mUekspu 

izkFkZuk i= fnuakfdr 14-12-2021 izLrqr djrs gq, dFku fd;k x;k gS fd jsyos lqj{kk cy 

Fkkuk vkj0ih0,Q0] iksLV y[kuÅ flVh }kjk /kkjk 143 jsy vf/kfu;e ds varxZr izkFkhZ@ 

vfHk;qDr iadt dqekj] teky mQZ eks0 tek o QStku jQh [kku ds fo:¼ ifjokn izLrqr 

fd;k x;k gSA izkFkhZ jsyos dk deZpkjh gS ftls /kkjk 143 jsy vf/kfu;e ds varxZr nf.Mr 

ugha fd;k tk ldrk gSA izkFkhZ }kjk dksbZ Hkh ek¡xi= dwVjfpr :i ls rS;kj ugha fd;k x;k 

gS u gh mlus dksbZ Hkh vijk/k dkfjr fd;k gS og iw.kZr% funksZ"k gSSA jsyos lqj{kk cy }kjk 

izkFkhZ@vfHk;qDr ij yxk;s x;s vkjksi QthZ ,oa eux<+Ur gS ftudk dksbZ vk/kkj ugh gSA 

mijksDr rF;ksa ds vk/kkj ij izkFkhZ vfHk;qDr }kjk mlss mUeksfpr fd;s tkus dh ;kpuk dh 

x;h gSA 

ifjoknh jsyos dh rjQ ls fo}ku vfHk;kstu vf/kdkjh }kjk mDr izkFkZuk i= dk 

fojks/k djrs gq, dFku fd;k x;k gS fd izkFkhZ vfHk;qDr iadt dqekj] teky mQZ eks0 tek 

o QStku jQh [kku ds fo:¼ Fkkuk& jsyos lqj{kk cy iksLV y[kuÅ flVh }kjk ifjokn&i= 

varxZr /kkjk 143 jsy vf/kfu;e izLrqr fd;k tk pqdk gS ftl ij leqfpr lk{; ik;s tkus 

ds mijkUr U;k;ky; }kjk vfHk;qDrx.k dks fopkj.k gsrq leu tkjh fd;k x;k gSA fo}ku 

vfHk;kstu vf/kdkjh }kjk mUekspu izkFkZuk i= dks [kkfjt djus dh ;kpuk dh x;h gSA 

iwoZ esa izkFkhZ vfHk;qDr ds fo}ku vf/koDrk rFkk fo}ku vfHk;kstu vf/kdkjh 

(ifjoknh) dks lfoLrkj lquk tk pqdk gS i=koyh dk lE;d~ ifj'khyu fd;kA 

izkFkhZ vfHk;qDr us ekuuh; mPp U;k;ky; ds okn la[;k 4741@2021 vUrxZr /kkjk 

482@378@407 na0 iz0 la0 esa ikfjr vkns'k fnukafdr 24-11-2021 dh lR;izfr izLrqr fd;k 

gSA ekuuh; U;k;ky; ds mDr vkns'k dk lknj voyksdu fd;k x;k ftlesa ekuuh; 

U;k;ky; us ;g funsZf'kr fd;k gS fd izkFkhZ vfHk;qDr vius vf/koDrk ds ek/;e ls lEcfU/kr 

U;k;ky; esa mUekspu izkFkZuk i= izLrqr djs] ftldk fuLrkj.k lEcfU/kr U;k;ky; }kjk 
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'kh?kzkfr'kh?kz (pkj lIrkg) fof/k ds lqLFkkfir fl¼kUrksa ds vkyksd esa fd;k tk, ,oa mUekspu 

izkFkZuk i= ds fuLrkj.k rd izkFkhZ vfHk;qDr dks nkf.Md dk;Zokgh dk lkeuk djus ds fy, 

ck/; u fd;k tk,A ekuuh; U;k;ky; ds mDr funsZ'k ds vuqikyu esa izkFkhZ vfHk;qDr }kjk 

mUekspu izkFkZuk i= izLrqr fd;k x;k gSA 

mHk; i{k ds vfHkdFku ,oa izfr&vfHkdFku ds fo'ys"k.k ds iwoZ dfri; 

fof/k&O;oLFkkvksa dk mYys[k lehphu gksxk] ftlesa ekuuh; U;k;ky; us mUekspu ds iz'u 

ij foLr`r vfHkfu/kZkj.k O;Dr fd;k x;k gSA 

State of Tamil Nadu Vs. N. Suresh Rajan and others, 2014 (84) ACC 656 ds 

ekeys esa ekuuh; mPpre U;k;ky; us ;g vfHkfu/kZkfjr fd;k gS fd mUekspu izkFkZuk i= 

ds fuLrkj.k ds izØe ij U;k;ky; dks bl vo/kkj.kk ds lkFk vxzlj gksuk pkfg, fd 

vfHk;kstu }kjk izLrqr lkekxzh lR; gS vkSj mu lkefxz;ksa vkSj nLrkostksa dk bl n`f"V ls 

ewY;kadu djuk pkfg, fd D;k muls mn~Hkwr gksus okys rF;ksa ls iz'uxr@vH;kjksfir vijk/k 

ds leLr rF; mn~?kkfVr gksrs gSa\ ijUrq blds fy, mu lkefxz;ksa@nLrkostksa dk xgurk ls 

ijh{k.k vko';d ugha gS] oju muls izFke n`"V;k vijk/k dk izdVhdj.k gh i;kZIr gSA 

fof/k bl izde ij y?kq fopkj.k dh vuqefr iznku ugha djrh gSA ekuuh; U;k;ky; dh 

izfriknuk ds lqlaxr va'k dk 'kCn'k% mYys[k lehphu gksxk tks fuEuor gS & 

It is trite that at the stage of consideration of an 

application for discharge, the court has to proceed with an 

assumption that the materials brought on record by the 

prosecution are true and evaluate the said materials and 

documents with a view to find out whether the facts 

emerging therefrom taken at their face value disclose the 

existence of all the ingredients constituting the alleged 

offence. At this stage, probative value of the materials has 

to be gone into and the court is not expected to go deep 

into the matter and hold that the materials would not 

warrant a conviction. In our opinion, what needs to be 

considered is whether there is a ground for presuming that 

the offence has been committed and not whether a ground 

for convicting the accused has been made out. To put it 

differently, if the court thinks that the accused might have 

committed the offence on the basis of the materials on 

record on its probative value, it can frame the charge; 

though for conviction, the court has to come to the 

conclusion that the accused has committed the offence. 

The law does not permit a mini trial at this stage. 
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mDr vfHkfu/kZkj.k dk iqu% vuqeksnu ekuuh; mPpre U;k;ky; us uohure ekeys 

The State Of Rajasthan vs Ashok Kumar Kashyap Criminal Appeal No. 407/2021, 

S.L.P. (Criminal) 3194/2021 Order Dated 13 April 2021 esa djrs gq, vfHkfu/kZkfjr fd;k 

gS fd vkjksi ds fojpuk vFkok mUekspu izkFkZuk i= ds fuLrkj.k ds Lrj ij egt ;g 

ns[kk tkuk pkfg, fd izFke n`"V;k ekeyk curk gS ;k ugha vkSj D;k izkFkhZ vfHk;qDr dh 

vko';drk vfxze fopkj.k ds fy;s gS vFkok ughaA fof/k bl Lrj ij ekeys ds y?kq fopkj.k 

dh vuqefr ugha iznku djrh gSA ekuuh; U;k;ky; dh izfriknuk ds lqlaxr va'k dk 

'kCn'k% mYys[k lehphu gksxk tks fuEuor gS & 

--------- required to consider whether a prima facie 

case has been made out or not and whether the accused is 

required to be further tried or not. At the stage of framing 

of the charge and/or considering the discharge 

application, the mini trial is not permissible. 

blh izdkj ekuuh; mPpre U;k;ky; us P. Vijayan Vs. State of Kerala and 

another, 2010 (1) ACR (SC), ds ekeys esa ;g vfHkfu/kZkfjr fd;k gS fd mUekspu@vkjksi 

fojpuk ds izØe ij dsoy ;g fopkj.kh; gksrk gS fd izLrqr lkexzh fopkj.k ds fy, i;kZIr 

gSa vFkok ughaA ekuuh; U;k;ky; dh izfriknuk ds lqlaxr va'k dk 'kCn'k% mYys[k lehphu 

gksxk tks fuEuor gS & 

After evaluating the materials produced by the 

prosecution and after considering the probability of the 

case, the Judge being satisfied by the existence of 

sufficient grounds against the appellant and another 

accused framed a charge. Whether the materials at the 

hands of the prosecution are sufficient or not are matters 

for trial. At this stage, it cannot be claimed that there is no 

sufficient ground for proceeding against the appellant and 

discharge is the only remedy. Further, whether the trial 

will end in conviction or acquittal is also immaterial. 

blh izdkj ekuuh; mPp U;k;ky; us Hkh Vinay Kumar And 5 Others vs. State 

Of U.P. And Anr., CRIMINAL REVISION No. - 2084 of 2014, Order Date 8.8.2014 

ds ekeys esa ekuuh; mPpre U;k;ky; ds mDr izfriknuk ij fo'okl izLrqr fd;k gSA 

ekuuh; U;k;ky; dh izfriknuk ds lqlaxr va'k dk 'kCn'k% mYys[k lehphu gksxk tks 

fuEuor gS & 

It is well settled law that the Court has to proceed 

with assumption that the materials brought on record by 

the prosecution are true.  It is true that at the time of 
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consideration of application for discharge, the court 

cannot act as a mouthpiece of the prosecution or act as a 

post office and may weigh evidence in order to find out 

whether or not the allegations made are groundless so as 

to pass an order of discharge. At this stage, consideration 

of application for discharge, the court has to proceed with 

an assumption that the materials brought on record by the 

prosecution are true, and, evaluate the said materials and 

documents with a view to find out whether the facts 

emerging therein taken on their face value disclose the 

existence of all the ingredients constituting the alleged 

offence. At the stage the probative value of the materials 

has to be gone into and the Court is not expected to go 

deep in the matter and hold that the materials would or 

not warrant the conviction. What needs to be considered 

is whether there is ground for presumption that the 

offence has been committed and not whether a ground for 

convicting the accused has been made out. 

ifjoknh }kjk izLrqr ifjokn bl vfHkdFku ds lkFk lafLFkr fd;k x;k gS fd fnukad 

24-04-2018 le; yxHkx 12%10 cts PRS dh tk¡p dh xbZ rks dkmUVj ij dk;Zjr 

deZpkjh }kjk viuk uke iadt dqekj CRS/MMB crk;k x;kA mlds ikl ls tk¡p esa ,d 

'k;u;ku Js.kh dk rRdky fVdV yksdekU; fryd VfeZul (egkjk"Vªª) ls eqxy ljk; (mRrj 

izns'k) rd dk feyk ftlds ek¡¡x i= dh tk¡p djus ij og izkFkhZ vfHk;qDr iadt dqekj 

ds gLrys[k esa gksuk ik;k x;k ftls mlds }kjk vius HkkbZ dk gksuk crk;k x;k ijUrq tk¡p 

esa mlds HkkbZ dk gksuk ugha ik;k x;k vfirq pkj fHkUu yksxks dk gksuk ik;k x;kA 

ifjoknh }kjk izLrqr lk{; ,oa lkexzh ds ewY;kadu ds vk/kkj ij U;k;ky; }kjk vfHk;qDrx.k 

dks fnukad 26-10-2019 dks fopkj.kkFkZ vkgwr fd;k x;kA rc ls ysdj vkt rd os leLr 

lk{; ,oa lkexzh i=koyh ij ;Fkk:i fo|eku gS vkSj rRi'pkr dksbZ uohu lkexzh miyC/k 

ugha gSA izkFkhZ@vfHk;qDr us ;g ;kpuk dh gS fd izkFkhZ jsyos dk deZpkjh gS ftls /kkjk 143 

jsy vf/kfu;e ds varxZr nf.Mr ugha fd;k tk ldrk gSA mlus dksbZ Hkh ek¡xi= dwVjfpr :i 

ls rS;kj ugha fd;k x;k gSA ;gk¡ /kkjk 143 jsy vf/kfu;e] 1989 dk mYys[k lehphu gksxk 

tks fuEu izko/kku djrh gS & 

(1) ;fn dksbZ O;fDr] tks bl fufeÙk izkf/kd`r dksbZ jsy lsod ;k 

vfHkdÙkZk ugha gS% 

;gk¡¡ ;g rF; fd izkFkhZ vfHk;qDr tks fd ,d jsy lsod gS] ml ij eq[; vfHk;ksx gh ;gh 

gS fd mlds ikl ls pkj O;fDr;ksa gsrq 'k;u;ku Js.kh dk ,d rRdky dksfV dk vkjf{kr 



eq0 v0 la0 46@2019 

m0 iz0 jkT; cuke iadt dqekj o vU; 

/kkjk 143 jsyos vf/kfu;e 

Fkkuk & js0 lq0 cy] iksLV y[kumG flVh 

 

5 
 

fVdV izkIr gqvk ftldh ekax iphZ mlus Lo;a vius gLrys[k esa Hkjh Fkh tcdh ml fVdV 

dks mlus ml oDr vius HkkbZ dk gksuk crk;k tks tk¡p mijkUr pkj i`Fkd O;fDr;ksa dk 

gksuk ik;k x;kA izkFkhZ vfHk;qDr ml ek¡¡x iphZ dks Lo;a Hkjus ds fufeÙk izkf/kd`r Fkk vFkok 

ugha ,oa D;k og ek¡¡x iphZ mlus fdlh ds dgus ij Hkjh vFkok fdlh vU; vk'k; ls ;g 

lk{; dk fo"k; gS tks fopkj.k esa leqfpr izØe ij gh izLrqr fd;s tk ldrs gSaA izkFkhZ 

vfHk;qDr }kjk izLrqr vfHkdFku fo'kq¼r% izfrj{kk dksfV ds gSa] ftldk ewY;kadu bl Lrj 

ij ugha vfirq fopkj.k ds nkSjku leqfpr izØe ij gh fd;k tk ldrk gSA blds 

vfrfjDr ;g Hkh /;krO; gksxk fd izkFkhZ vfHk;qDr] }kjk izLrqr ;g vfHkdFku fd izFke 

n`"V;k mlds fo:¼ dksbZ ekeyk ugha curk gS og iw.kZr% funksZ"k gS] viuh bl ;kpuk ds 

ek/;e ls U;k;ky; ds rych vkns'k fnukafdr 26-10-2019 dks iqufoZyksdu djkus dh ea'kk 

j[krk gS tks fo/;uqlkj lEHko ugha gSA bl U;k;ky; ds er esa i=koyh ij miyC/k lkexzh 

fopkj.k dh vksj vxzlj gksus ds fy, i;kZIr gSaA vr% ;g U;k;ky;] ekuuh; U;k;ky; ds 

mDr of.kZr vfHkfu/kkZj.kksa ds lknj vuqlj.k esa bl er dk gS fd izkFkhZ vfHk;qDr dks 

mUeksfpr fd, tkus dk dksbZ vk/kkj ugha gSA izkFkhZ vfHk;qDr ds }kjk izLrqr mUekspu izkFkZuk 

i= [+kkfjt fd, tkus ;ksX; gSA 

vkns'k 

izkFkhZ vfHk;qDr ds }kjk izLrqr mUekspu izkFkZuk i= vUrxZr /kkjk 245(2) n.M 

izfØ;k lafgrk [+kkfjt fd;k tkrk gSA ifjoknh (jsyos) dh vkifÙk (;fn dksbZ gks) rnuqlkj 

fuLrkfjr dh tkrh gSA vfHk;qDr dks vknsf'kr fd;k tkrk gS fd og U;k;ky; esa mifLFkr 

gksdj tekur gsrq ;kpuk djs] vU;Fkk dh fLFkfr esa vfHk;qDr ds fo:¼ mifLFkr gksus ds 

fy, foo'k djus okyh vknsf'kdk(,a) fu;ekuqlkj fuxZr dh tk,¡xhA i=koyh okLrs mifLFkfr 

vfHk;qDr fnukad 28-03-2022 dks izLrqr gksA 

 

iz'kkUr feJk 
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