
In the Court of   Sessions   Judge, Gonda  

             Present- Durg Narain Singh, H.J.S. 

                  (J.O. Code- UP-5863)

Criminal   Revision No.-    48 of 2026  

CNR No. UPGD01000703-2026

Harish  Dutt  Tiwari,  aged about  52  years,  S/o  Shyamraj  Tiwari,  R/o  Village-

Mahadeva, P.S.-Kotwali Dehat, District- Gonda.              

...Revisionist/Complainant

Versus

1. Girish Dutt Tiwari, aged about 57 years, S/o Shyamraj Tiwari, R/o Near

Dukh Haran Nath Mandir,  Mohalla-  Kailashpuri  Colony,  P.S.-  Kotwali

Nagar, District- Gonda. 

2. State of U.P.

… Opposite parties

J U D G M E N T

1. This  criminal  revision has been preferred by the revisionist/complainant

against order dated 16.01.2026  passed by  the  Judicial  Magistrate,  Court

no.-2,  Gonda,  in  relation  to  Misc.  case  no.  2238  of  2023,  Harish  Dutt

Tiwari  Vs.  Girish  Dutt  Tiwari  & others,  P.S.-  Kotwali  Nagar,  District-

Gonda,  Whereby  the  learned  trial court  has  registered  the  application

moved by the complainant U/s 156(3) Cr.P.C. as Complaint.

2. Aggrieved  by  the  impugned  order,  the  revisionist/complainant  has

preferred the present  criminal revision,  contending that the learned trial

court passed the impugned order in a cursory manner without applying its

judicial mind. It is submitted that, while passing the impugned order, the

learned  trial  court  failed  to  consider  that  the  articles,  such as  the  gold

chain,  cash, and the bank account of the opposite party,  are the subject

matter of investigation and can be recovered and collected by the police

only  during  the  course  of  investigation.  It  is  further  argued that,  while

passing  the  impugned  order,  the  learned  trial  court  failed  to  take  into

consideration the earlier order passed by the revisional court,  wherein it

was observed that, prima facie, the matter relates to a cognizable offence
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and despite the said observation, the learned trial court proceeded to pass

the impugned order. It is also submitted that the opinion expressed by the

learned  trial  court  that,  although  the  facts  prima  facie  disclose  the

commission of a cognizable offence, it is not bound to direct registration of

an  FIR,  is  not  legally  tenable.  It  is  further  submitted  that  the  opposite

parties, on the pretext of providing jobs in government-aided schools, used

to  accept  illegal  gratification  and  that  this  issue  is  a  matter  requiring

investigation by the police. It is also alleged that the opposite party, being

an advocate by profession, has been misusing his professional position for

illegal purposes. Accordingly, prayed that the present revision be allowed

and the impugned order be set aside.

3. In  support  of  his  contentions,  learned  counsel  for  the  revisionist/

complainant produced following case laws:-

i- Rajina Vs. State of U.P. and Others, 2024 (1) PNP 495 (All), 
wherein the Hon'ble Allahabad High Court held that-

“the allegation against the contesting opposite party was
of  molesting  a  minor  girl  and  theft.  The  police  was  informed
through Dial No. 112. The police came and admitted the victim in
the  hospital  but  did  not  register  the  FIR.  The  Magistrate  also
rejected the application under Section 156(3). In view of the facts,
proper investigation was needed.  Accordingly,  the order was set
aside and the Magistrate was directed to decide the matter afresh.
The application was allowed.”

ii-  Samsad Ahmad Vs. State of U.P. and Another, 2024 (2) P.N.P. 
326 (All), wherein the Hon'ble Allahabad High Court held that-

 “The Magistrate rejected the application for registration of
FIR and treated  it  as  a  complaint  case  on  the  ground that  the
matter is of a civil nature. The claim was raised on the basis of a
Will  and  the  Will  appeared  to  be  doubtful  as  Notary  had  died
earlier to the execution of the Will. Only the police could bring out
the truth regarding the death of the Notary. Hence, the order was
set aside and the matter was remanded for fresh disposal.”

4. After  issuance  of  notice,  learned  counsel  for  the  opposite  party  no.-  1

appeared before the court and filed his objection through  paper no. 12 Kha

and stated that the impugned order dated 16.01.2026 passed by the learned

trial  court,  whereby  the  application  under  Section  156(3)  Cr.P.C.  was

treated  as  a  Complaint,  is  legal  and  proper.  It  is  argued  that  the

applicant/revisionist has concealed the material facts, as both the parties

are real brothers and are involved in civil and revenue disputes and the

present proceedings has been initiated only to create pressure and to give a

criminal colour to a civil dispute.  It is further submitted that the learned

Magistrate  is  not  bound  to  direct  registration  of  an  FIR  on  every

application moved under Section 156(3) Cr.P.C. and has the discretion to
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treat such application as a complaint, as held in the case of Sukhwasi Vs.

State of U.P., 2007 (59) ACC 739 (DB) and Ram Babu Gupta Vs. State

of U.P., 2001 (43) ACC 50 (FB). Further, the Hon’ble Apex Court in the

case of Indian Oil Corporation Vs. NEPC India Ltd. & Ors., 2006 (6)

SCC 736 has also cautioned against converting civil disputes into criminal

proceedings. It is further argued that the scope of revisional jurisdiction is

very limited and interference is not warranted unless there is any illegality,

irregularity or manifest error in the order of the court below. The learned

trial court has passed the impugned order after due consideration of the

facts and circumstances. Therefore, the instant criminal revision is liable to

be dismissed and the order dated 16.01.2026 deserves to be affirmed.

5. In support of his contentions, learned counsel for the opposite party no.1

produced following case laws:-

i- Roli Vs State of U.P. Thru. Addl. Chief Secy. Deptt. Of home lko. 
and 4 others; application u/s 528 BNSS no. - 1531 Of 2026,  Neutral 
Citation No. - 2026: AHC-lko:35795, wherein the the Hon’ble 
Allahabad High Court observed that -”

“where the complainant is in possession of the complete details of
the case and also the material evidence and the investigation by
the  police  may  not  be  required,  the  Magistrate  may  follow the
procedure of  a  complaint  case.  It  is  thus,  not  necessary that  in
every case where a complaint has been filed under section 200 of
the Cr.P.C., the Magistrate should direct the police to investigate
the crime merely because an application u/s 156(3) Cr.P.C. even
though  the  evidence  to  be  led  by  the  complainant  is  in  his
possession or can be produced by summoning witnesses, with the
assistance of the court or otherwise.”

ii- Pradeep  Kumar  Vs.  State  of  U.P  and  2  others,
Application U/s 528 BNSS No. 18266 of 2025.  Neutral Citation
No. - 2026: AHC-lko:31226, Wherein the Hon’ble Allahabad High
Court has further affirmed law laid down in case of Lalaram Vs.
State of U.P. and others., 2021(1) ADJ 145. In case of Lala Ram
(Supra),  the Hon’ble Allahabad high court, laid down following
propositions of law on the basis of various decisions of the Hon’ble
Apex Court which is as follows:-  

“17.  After considering the entire gamut of the law laid down in
various decisions of the Supreme Court and this Court, this Court
in  Lala  Ram  (Supra)  summarized  the  propositions  of  law,  as
follows:-

"(40.06). In either case, i.e. issuing direction for investigation by
the  police  officer  under  Section  156(3)  Cr.P.C.  or  taking
cognizance and registering it as a complaint case, the Magistrate
has to apply judicial mind. There cannot be mechanical exercise of
jurisdiction or exercise in a routine manner. Mere statement in the
order  that  he  has  gone  through  the  complaint,  documents  and
heard the complainant will  not be sufficient.  What weighed with
the Magistrate to order investigation or to take cognizance should
be reflected in the order, although a detailed expression of his view
is neither required nor warranted.
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(40.07). The exercise of discretion by the Magistrate is basically
guided by interest of justice, from case to case.

(40.08). However, where some investigation is required which is of
a nature that is not possible for the private complainant and which
can only  be  done  by  the  police  officer  upon  whom statute  has
conferred  the  powers  essential  for  investigation,  the  option  to
direct the registration of the FIR and its investigation by the police
officer should be exercised, for example:-

(i)  where  the  full  details  of  the  accused  are  not  known  to  the
complainant and the same can be determined only as a result of
investigation, or

(ii)  where  recovery  of  abducted  person  or  stolen  property  is
required to be made by conducting raids or searches of suspected
places or persons, or

(iii) where for the purpose of launching a successful prosecution of
the accused evidence is required to be collected and preserved, and
to illustrate this, by few example cases may be visualised where for
production before Court at the trial.

(a) sample of blood soaked soil is to be taken and kept sealed for
fixing the place of incident; or

(b) recovery of case property is to be made and kept sealed; or

(c) recovery under Section 27 of the Evidence Act; or

(d) preparation of inquest report; or

(e) witnesses are not known and have to be found out or discovered
through the process of investigation.

(40.09). Where the complainant is in possession of the complete
details  of  all  the  accused  and  the  witnesses  who  have  to  be
examined and neither recovery is  needed nor any such material
evidence is required to be collected which can be done only by the
police,  no  "investigation"  would  normally  be  required  and  the
procedure of complaint case should be adopted.

(40.10).  Category  of  cases  falling  under  para  120.6  in  Lalita
Kumari (Supra) i.e.

(a) Matrimonial disputes/family disputes

 (b) Commercial offences

(c) Medical negligence cases,

(d) Corruption cases

(e)  Cases  where  there  is  abnormal  delay  in  filling  criminal
complaint etc. may fall under Section 202 Cr.P.C .

(40.11). The Magistrate should also keep in view that primarily, it
is  the duty  of  the  State/police  to  investigate the  cases  involving
cognizable  offence.  Generally,  the  burden of  proof  to  bring  the
guilt  of  the  accused is  on the State  and this  burden is  a  heavy
burden  to  prove  the  guilt  beyond  all  reasonable  doubts.  This
burden  should  not  unreasonably  be  shifted  on  an
individual/complainant from the State by treating the application
under Section 156(3) Cr.P.C. as a complaint case.

(40.12). The investigation which the police officer or such other
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person makes in pursuance of the direction of the Magistrate under
Section  202(1)  Cr.P.C.  is  the  same  kind  of  investigation  as  is
required  to  be  conducted  by  police  officer,  under  Chapter  XII
Cr.P.C. which ends with submission of the report as per Section
173(2) Cr.P.C.

(40.13).  The  distinction  between  the  investigation  by  the  police
officer under Section 156(3) and under Section 202(1) Cr.P.C. is
that the former is at the pre-cognizance stage and the latter is at
post cognizance stage, when the Magistrate is seisin of the  case.
The investigation under Section 202(1) Cr.P.C. is for the purpose of
ascertaining the truth or false hood of the complaint for helping
the Magistrate to decide, whether or not there is sufficient ground,
for him to proceed further against the accused by issuing process,
whereas,  the  inquiry  report  under Section  173(2)  Cr.P.C.  of  the
investigation made by the police of its own or under the directions
of the Magistrate under Section 156(3) Cr.P.C. is for the purpose of
enabling the Magistrate  to  take cognizance of  an offence under
Section 190(1)(a) Cr.P.C.

(40.14). Once cognizance is taken on the application under Section
156(3)  Cr.P.C.  by  the  Magistrate  and  he  embarks  upon  the
procedure embodied in Chapter XV, he would not be competent to
revert to the pre-cognizance stage under Section 156(3) Cr.P.C.

(40.15).  If  the  Magistrate  did  not  order  for  police  investigation
under Section 156(3) Cr.P.C. and took cognizance of the case, that
would not be bar to the exercise of the power of the Magistrate for
directing the police investigation under Section 202(1) Cr.P.C.

41. Point nos. 1, 2 and 3 as framed in para 12 of this judgment
stands answered as per para no. 40 above."

18. In  the  opinion  of  this  Court,  the  consideration  by  the
Learned Magistrate of factors weighing upon his decision to either
treat the application moved before him seeking registration of  a
case and an investigation to be treated as a complaint or to direct
registration of a First Information Report, are still the same when
it comes to exercise of powers under Section 175(3) B.N.S.S. Thus,
the  propositions  of  law  summarized  in  the  case  of  Lala  Ram
(Supra), as quoted above, still apply to proceedings under Section
175(3)  B.N.S.S.  The  considerations  of  the  Learned  Magistrate
extracted above on the facts and circumstances of the case, in the
opinion  of  this  Court,  are  in  consonance  with  Paragraph
Nos.40.06 and 40.07 of the case of Lala Ram (Supra) extracted
above. The Learned Magistrate has given his reasons why a police
investigation is not required. He has recorded his satisfaction that
nothing  has  been  mentioned  in  the  application,  which  would
require the collection of such evidence which can only be done by a
police investigation. One more factor that weighs with this Court
while considering the impugned order passed by the Chief Judicial
Magistrate, District Kanpur Dehat, is that the alleged attack on the
brother of the applicant is stated to have occurred on 19.07.2024.
After the lapse of more than one and a half years from the date of
the incident, no physical evidence would reasonably remain at an
open place,  and therefore,  recovery of  blood-stained soil  at  this
stage would not be possible.”

6. Learned  DGC  (Crl.)  for  the  State/O.P.  No.-2  also  opposed  the  instant

criminal revision and vehemently argued that the learned Magistrate has

not  committed  any error  while  passing  the  impugned order,  as  there  is

nothing in  the application moved under Section 156(3) Cr.P.C.  [Section
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173(4)  BNSS]  which  requires  investigation  by  the  police.  He  further

submitted  that  the  Magistrate  is  not  bound  in  every  case  to  direct

registration of an FIR merely because the application discloses commission

of  a  cognizable  offence.  The  Magistrate  is  fully  competent  to  exercise

judicial  discretion  in  the  facts  and  circumstances  of  each  case.  It  was

submitted  that  under  Section  190 Cr.P.C.,  the  Magistrate  is  empowered

either to take cognizance directly or to direct the police to investigate the

matter  and  submit  a  report  under  Section  173  Cr.P.C.  It  was  further

submitted  that  instead  of  directing  investigation  under  Section  156(3)

Cr.P.C. [Section 173(4) BNSS], the Magistrate is equally competent to treat

such  application  as  a  Complaint  and  proceed  in  accordance  with  the

provisions of Chapter XV of the Cr.P.C., even if a cognizable offence is

disclosed.

7. Learned  DGC (Crl.)  for  the  State  further  submitted  that  in  the  case  of

Sukhwasi  Vs.  State  of  U.P.,  (2007)  59 ACC 730,  which  has  also  been

referred to in the impugned order passed by the learned Magistrate, Gonda,

the Division Bench of the Hon’ble Court has clarified that on receiving an

application under Section 156(3) Cr.P.C. [Section 173(4) BNSS], even if a

cognizable offence is disclosed, the Magistrate is not bound in every case

to  direct  lodging  of  FIR  and  investigation  by  the  police.  It  has  been

reiterated that the Magistrate  is  competent  to treat an application under

Section 156(3) Cr.P.C. as a complaint.  The said principle has also been

recognized by the Hon'ble Apex Court in Suresh Chandra Jain Vs. State of

Madhya Pradesh, (2001) 42 ACC 459, wherein it has been held that the

Magistrate has the authority to treat such application as a complaint. Thus,

the  learned  Magistrate  had  jurisdiction  to  treat  the  application  under

Section 156(3) Cr.P.C.  as a  complaint and no illegality or jurisdictional

error has been committed while passing the impugned order. It has been

further  submitted  that  in  the  case  of  Lalita  Kumari  Vs.  State  of  U.P.,

(2014) @ SCC1, it has been observed by the Hon’ble Apex Court that the

police has no option but to register an FIR under Section 154 Cr.P.C. upon

receipt  of  information  disclosing  commission  of  a  cognizable  offence.

However, the said judgment does not lay down any proposition that the

Magistrate, while exercising jurisdiction under Section 156(3) Cr.P.C., is

mandatorily  required  to  direct  registration  of  FIR  and  investigation  in

every case.  The said judgment does not deal  with the discretion of the

Magistrate  to  treat  an  application  under  Section  156(3)  Cr.P.C.  as  a

complaint. Accordingly, it was submitted that the impugned order has been

passed  in  accordance  with  law and does  not  suffer  from any illegality,

Page no 6 (Durg Narain Singh)
     Sessions Judge,
         Gonda



infirmity  or  jurisdictional  error  warranting  interference  by  this  Court.

Hence, it was prayed that the instant criminal revision be dismissed.

8. Heard, learned counsel for both the parties and perused the record.

9. Learned counsel for the revisionist has drawn the attention of this Court

towards the impugned order and submitted that the conclusion arrived at

by  the  learned  trial  court  is  not  supported  by  proper  discussion  or

appreciation of the allegations made in the application. It is further argued

that a bare perusal of the application discloses commission of cognizable

offences; however, the learned trial court without properly considering the

nature of allegations and the necessity of investigation, proceeded to treat

the application under Section 156(3) Cr.P.C. [Section 173(4) BNSS] as a

complaint  case  which  is  contrary  to  the  settled  principles  of  law.  It  is

submitted that the allegations involve recovery of articles and collection of

evidence which could not be effectively undertaken by the complainant

himself and required police investigation. Therefore, the impugned order

suffers from illegality and is improper exercise of jurisdiction, thus it is

liable to be set aside.

10. From the  perusal  of  record,  it  transpires  that  in  the  present  matter,  the

application  U/s  156(3)  Cr.P.C  has  been  ordered  to  be  registered  as

complaint and fixed 25.02.2026 for recording the evidence of complainant

U/s 223 BNSS (section 200 Cr.P.C.). Verbatim of the observations made in

the impugned order is as under-

^^ i=koyh okLrs vkns'kkFkZ is'k gqbZA çkFkZuk i= ij mHk;i{k
dks iwoZ esa lquk tk pqdk gSA

çkFkhZ  ds çkFkZuk i= vUrxZr /kkjk 156 ¼3½ naåçålaå dk
la{ksi esa dFku gS fd foi{kh laå&01 dk tkylkyksa dk ,d fxjksg
gS tks vius tky esa  Qalk dj ljdkjh ekU;rk çkIr Ldwy esa
ukSdjh fnykus ds uke ij ?kwl ysrs gSaA dbZ djksM+ :i;s dh Bxh
djds vpwd lEifÙk vftZr dj pqds gSaA vius eUlwcs dk bLrseky
dj xyr /ku dh mxkgh djrs gSaA çkFkhZ  ls vkilh tehu ds
ckor fookn djds ijs'kku djrs gSa rFkk tehu tk;nkn dks gM+i
djus gsrq çkFkhZ dks tku ls ekj Mkyus dk "kMîU= djrs gSaA çkFkhZ
us blds ckor çkFkZuk i= fn;k ijUrq dksbZ dk;Zokgh ugha gqbZA
fnukad&02-06-2023  dks  çkFkhZ  'kke  djhc  07%00  cts  vius
dk;kZy; ls ?kj tk jgk Fkk rks /kkusiqj jksM ij foosdkuUn Ldwy
ds vkxs foi{kh fxjh'knÙk vius nks vU; lkfFk;ksa  ds lkFk feys
vkSj tku ls ekj Mkyus dh /kedh nsrs gq, ?ksj fy,A mu nksuksa
vKkr O;fä;ksa us çkFkhZ dks idM+ fy;k rFkk xys ls lksus dh nks
rksyk tathj rFkk eqå&11]000@& #i;s Nhu fy;k rFkk foi{kh
fxjh'knÙk us çkFkhZ dks tu ls ekjus dh fu;r ls dês ls Qk;j
dj  fn;kA  çkFkhZ  uhps  >qddj  fxj  x;k  ftlls  cky&ckycp
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x;kA reke yksxksa ds nkSM+dj ogka vk tkus ij foi{khx.k vius
lk/ku ls Hkkx x;sA bldh bryk çkFkhZ us Fkkus ij fn;k ijUrq
fjiksVZ ugha fy[kh x;h rc çkFkhZ us iqfyl v/kh{kd egksn;] xks.Mk
dks çkFkZuk i= fn;kA dk;Zokgh u gksus ij çkFkZuk i= vUrxZr
/kkjk&156 ¼3½ naåçålaå Jheku th ds le{k çLrqr dj jgk gSA

lquk rFkk i=koyh o ekuuh; fuxjkuh l= U;k;ky; ds
vkns'k  fnukafdr  12-11-2025  dk  llEeku  voyksdu  fd;kA
voyksdu ls fofnr gS fd çkFkhZ gjh'knr frokjh }kjk çkFkZuk i=
vUrxZr /kkjk&156 ¼3½ naåçålaå nkf[ky dj foi{khx.k ds fo#)
eqdnek iath—r djus gsrq  ;kpuk dh x;h FkhA çkFkhZ  ds mä

çkFkZuk  i= dks  U;k;ky; }kjk  fnukad 01-09-2020  ¼correct
date 26.09.2024½ dks fujLr fd;k x;k] ftlds fo#) çkFkhZ
us fuxjkuh ;ksftr fd;k ftlesa fnukad 12-11-2025 dks ekuuh;
fuxjkuh  U;k;ky; }kjk  vkns'k  ikfjr  djrs  gq,  U;k;ky; ds

vkns'k fnukfdr 10-09-2020  ¼correct date 26.09.2024½
dks fujLr djrs gq, iqu% lquokbZ dj vkns'k ikfjr fd;s tkus gsrq
vknsf'kr fd;k x;kA

ekuuh; fuxjkuh U;k;ky; ds vkns'k ds vuqØe esa i=koyh
dks iqu% lquk x;kA i=koyh ds voyksdu ls ;g fofnr gksrk gS
fd çkFkhZ ?kVuk ds leLr rF;ksa o foi{khx.k ls iw.kZ ifjfpr gSA
çkFkhZ ds çkFkZuk i= esa of.kZr rF;ksa ,oa vUrjoLrqvksa ds voyksdu
ls Li"V gS fd çkFkhZ  vius çkFkZuk i= esa mfYyf[kr rF;ksa  dks
ekSf[kd vfHkys[kh; lk{; ls lkfcr dj ldrk gSA iqfyl }kjk
fdlh foospuk dh vko';drk çrhr ugha gksrh gSA ekuuh; mPp
U;k;ky; bykgkckn dh [k.M ihB ds fu.kZ; lq[koklh çfr måçå
jkT; 2007 ¼59½ ,ålhålhå 739  esa ekuuh; U;k;ky; }kjk ;g
vo/kkfjr fd;k x;k gS fd] eftLVªsV /kkjk&156 ¼3½ naåçålaå esa
fn;s x;s çkFkZuk i= ds vk/kkj ij vfHk;ksx iath—r fd;s tkus
rFkk foospuk fd;s tkus gsrq vkns'k ikfjr djus dks ck/; ugha gS]
Hkys gh çkFkZuk i= ds rF;ksa ls laKs; vijk/k gksuk ik;k tkrk gksA

ekuuh; mPpre U;k;ky; ds v;ru fu.kZ; eksuk iokj çfr
ekuuh;  bykgkckn  mPp  U;k;ky;  }kjk  jftLVªkj  2011
¼2½ ,ålhå tså ist uaå&1691 ds fu.kZ; esa fn;s x;s fof/k fl)kar
ds vkyksd esa ,oa lEcfU/kr Fkkus dh vk[;k ,oa çkFkhZ ds çkFkZuk
i= esa of.kZr rF;ksa ,oa vUrjoLrqvksa ds vkyksd esa bl çdkj ds
lHkh lk{; çkFkhZ ds laKku ,oa fu;a=.k esa gS] ftUgsa izkFkhZ Lo;a
çLrqr djds vius dsl dks lkfcr dj ldrk gS- blfy;s foospuk
djk;s  tkus dksbZ  i;kZIr vk/kkj ugha gSA mijksä ds vkyksd esa
çkFkZuk i= ifjokn ds :i esa ntZ fd;s tkus ;ksX; gSA

vkns'k

çkFkhZ gjh'knr frokjh dk çkFkZuk i= vUrxZr /kkjk&156¼3½
naåçålaå ifjokn ds :i esa iath—r gksA foi{khx.k dks uksfVl
tkjh gksA ifjoknh uksfVl dh iSjoh vUnj lIrkg djsA i=koyh
okLrs c;ku ifjoknh vUrxZr /kkjk&200 naåçålaå fnukad 25-02-
2026 dks is'k gksA

11. It  is  settled law that  while  exercising jurisdiction under  Section 156(3)

Cr.P.C.  [Section  173(4)  BNSS],  the  Magistrate  is  required  to  apply  his
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judicial  mind to  the  facts  and circumstances  of  the  case  and to  record

reasons for adopting either of the courses available under law i.e., directing

investigation by the police or treating the application as a Complaint. The

said principle has been reiterated by the Hon’ble Apex Court in the cases

of  Ramdev Food Products (P) Ltd. Vs. State of Gujarat, (2015) 6 SCC

439 and Anil Kumar Vs. M.K. Aiyappa, (2013) 10 SCC 705.

12. In  the  given  facts  and  circumstances  of  the  present  case,  it  cannot  be

overlooked  that  where  the  allegations  involve  recovery  of  articles,

collection of evidence, verification of documents or gathering of material

which  is  beyond  the  reach  of  the  complainant,  the  Magistrate,  while

considering whether to treat an application under Section 156(3) Cr.P.C.

[Section 173(4) BNSS] as a complaint, is required to examine whether the

complainant would be in a position to collect and produce such evidence

before  the  Court  by  himself  or  whether  the  assistance  of  police

investigation is  necessary for a proper and effective adjudication of the

matter.

13. With regard to above mentioned fact, the Hon’ble Allahabad High Court in

the  case  of  Gulab  Chand Upadhyaya  Vs.  State  of  U.P.  and  others,

(2002) 44 ACC 670, issued some directive guidelines in the matter of the

discretion of Magistrate to decide the application U/s 156 (3) Cr.P.C., in a

particular manner and held that:

"21.  The  scheme  of  Cr.P.C.  and  the  prevailing  circumstances
require that the option to direct the registration of the case
and its investigation by the police should be exercised where
some "investigation" is required, which is of a nature that is
not possible for the private complainant, and which can only
be done by the police upon whom statute has conferred the
powers essential for investigation, for example 

(1)    where the full details of the accused are not known to the
complainant  and  the  same  can  be  determined  only  as  a
result of investigation, or 

(2)     where recovery of  abducted person or  stolen property  is
required  to  be  made  by  conducting  raids  or  searches  of
suspected places or persons, or 

(3)  where for the purpose of launching a successful prosecution of
the  accused  evidence  is  required  to  be  collected  and
preserved. To illustrate by example cases may be visualised
where for production before Court at the trial 

(a)   sample of blood soaked soil is to be taken and kept sealed for
fixing the place of incident; or 

(b)    recovery of case property is to be made and kept sealed; or
(c)    recovery U/s 27 of the Evidence Act; or 
(d)    preparation of inquest report; or 
(e)    witnesses  are  not  known  and  have  to  be  found  out  or

Page no 9 (Durg Narain Singh)
     Sessions Judge,
         Gonda



discovered through the process of investigation."

14. Also, the Hon’ble Allahabad High Court in the case of Anmol Singh Vs.

State of U.P. and Others, (2021) 117 ACC 146 reiterated that -

"The magistrate  should apply  judicial  mind while exercising
his  powers  U/s  156  (3)  Cr.P.C.  He  could  not  act  in  a
mechanical  or casual  manner and go on with the complaint
after getting the report. The course adopted by the Magistrate
i.e. direction to the police for registration of FIR and making
investigation or to treat the application as a complaint case,
must be supported by reasons. The order must also reflect that
the Magistrate on relevant considerations has adopted one of
these two modes open to him. Mere mention in the order that
he has gone through the complaint and the police investigation
is  not  required  or  otherwise,  would  not  be  sufficient
compliance  of  application  of  judicial  mind  while  deciding
application U/s 156(3) Cr.P.C."

15. Same view has been affirmed by the Hon’ble Allahabad High Court in the

Case of Lalaram (Supra) and Roli (Supra) discussed as above.

16. This court in its previous decision dated 12.11.2025 in criminal revision no.

548/2024,  held  that  the  allegations  made  in  the  application  u/s  156(3)

Cr.P.C. discloses the commission of cognizable offences.  So, now question

only  remains  whether  the  learned  trial  court  was  required  to  order  for

investigation or treat the same as complaint. 

17. In application of complainant some short of cheating and gaining property

by  illegal  way  has  been  alleged.  It  has  further  been  alleged  that  on

02.06.2023, while the complainant was returning from his office, opposite

party  no.  1  along  with  two  unknown  persons  intercepted  him  near

Vivekanand  School,  threatened  him,  snatched  his  gold  chain  and  cash

amounting to Rs. 11,000/-, and thereafter opposite party no. 1 allegedly

fired at him with an intention to kill. The complainant narrowly escaped

and  the  accused  persons  fled  from the  spot.  Thus,  from the  nature  of

allegations and the evidence required to be collected, it is apparent that the

complainant is not in a position to produce the relevant evidence or effect

recovery himself. The same can only be done by the investigating agency

by exercising its statutory powers. Therefore,  police investigation in the

matter is required as argued by the learned counsel for  the revisionist. 

18. The learned Magistrate,  however,  failed to properly appreciate the legal

principles laid down in the case of  Sukhwasi Vs. State of U.P. (supra).

although  the  said  judgment  recognizes  that  the  Magistrate  has  the

discretion  to  treat  an  application  under  Section  156(3)  Cr.P.C.  as  a
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complaint,  such  discretion  is  required  to  be  exercised  judiciously  after

considering the nature of allegations, the requirement of investigation and

the facts and circumstances of each case. In the present matter, in view of

the law laid down by the Hon’ble Allahabad High Court in case of Lalaram

(Supra)  and  Roli  (Supra)  the  learned  Magistrate,  while  passing  the

impugned  order,  did  not  properly  consider  the  necessity  of  police

investigation in view of the allegations made and the nature of evidence

required  to  be  collected.  Therefore,  the  order  passed  by  the  learned

Magistrate treating the application under Section 173(4) BNSS [Section

156(3) Cr.P.C.] as a complaint case cannot be sustained in the eyes of law.

19. Hence,  in  view of the aforesaid discussion and the legal  principles  laid

down  in  the  judgments  referred  herein  above,  this  Court  is  of  the

considered  opinion  that  the  impugned  order  suffers  from  illegality,

infirmity and improper exercise of jurisdiction.  Accordingly,  the present

criminal revision succeeds and is liable to be allowed. 

Order

Criminal  Revision  no.  48/2026,  Harish  Dutt  Tiwari  Vs.  Grish  Dutt

Tiwari and others; is hereby allowed. 

Order  passed  by  learned  Judicial  Magistrate,  Court  no.-2,  Gonda  in

relation to  Misc. Case No.  2238 of 2023 titled  Harish Dutt Tiwari Vs. Grish

Dutt Tiwari and others, dated 16.01.2026 is hereby set-aside. 

Learned Magistrate of the court concerned is directed to pass order afresh

after giving opportunity of hearing to complainant/revisionist in light of the case

laws and observations made herein above in the text of the judgment. 

A copy of this judgment and along with lower court record be sent to

learned trial court. Revisionist is directed to appear before the learned trial court

on 12.08.2026 for further proceedings. 

Consign as per law. 

Date- 18.07.2026  (Durg Narain Singh)
      Sessions Judge,

                Gonda
      ID No. UP 5863

Today, this order has been pronounced by me in the open Court.

Date- 18.07.2026 (Durg Narain Singh)
      Sessions Judge,

                Gonda 
   ID No. UP 5863
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