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. Section 438. Direction for grant of bail to person apprehending arrest.

(1) When any person has reason to believe that he may be arrested on an accusation
of having committed a non—bailable offence, he may apply to the High Court or the
Court of Session for a direction under this section; and that Court may, if it thinks fit,
direct that in the event of such arrest, he shall be released on bail.

(2) When the High Court or the Court of Session makes a direction under sub-section
(1), it may include such conditions in such directions in the light of the facts of the
particular case, as it may think fit, including—

(i) a condition that the person shall make himself available for interrogation by a po—
lice officer as and when required;
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(ii) a condition that the person shall not, directly or indirectly, make any inducement,
threat or promise to any person acquainted with the facts of the case so as to dis-
suade him from disclosing such facts to the Court or any police officer;

(iii) a condition that the person shall not leave India without the previous permission
of the Court;

(iv) such other condition as may be imposed under sub-section (3) of section 437,
as if the bail were granted under that section.

(3) If such person is thereafter arrested without warrant by an officer in charge of a
police station on such accusation, and is prepared either at the time of arrest or at
any time while in the custody of such officer to give bail, he shall be released on bail;
and if a Magistrate taking cognizance of such offence decides that a warrant should
issue in the first instance against that person, he shall issue a bailable warrant in
conformity with the direction of the Court under sub-section (1).

Vide Criminal Law (Amendment) Act, 2018, w.e.f. 21.04.2018, a new provision in the
form of sub—section (4) has been added under the Central Act which provides that
Section 438 CrPC shall not apply to any case involving the arrest of any person on ac—
cusation relating to section 376(3) or section 376AB or section 376DA and section
376DB of the IPC. On the contrary, the U.P. Amendment under sub-section (6), has
made provision regarding non—applicability to the offences arising out of

(i) the Unlawful Activities (Prevention) Act, 1967;

(ii) the Narcotic Drugs and Psychotropic Substances Act, 1985;

(iii) the Official Secret Act, 1923;

(iv) the Uttar Pradesh Gangsters and Anti—Social Activities (Prevention) Act, 1986.
(b) in the offences, in which death sentence can be awarded.

Lastly, under sub-section (7), the U.P. Amendment makes a provision, which has not
been provided under the Central Act. The provision as applicable in Uttar Pradesh is as
under: “(7) If an application under this section has been made by any person to the
High Court, no application by the same person shall be entertained by the Court of
Session.”

9. HI0 FaT™ IR GRT Gudikanti Narasimhulu vs. State (1978) 1 SCC 24028 & et
% J% fafey g wfduTiea fomam T & f& “the issue [of bail] is one of liberty, justice,
public safety and burden of the public treasury, all of which insist that a developed
jurisprudence of bail is integral to a socially sensitised judicial process. After all, the
personal liberty of an accused or convict is fundamental, suffering lawful eclipse only
in terms of "procedure established by law". The last four words ofArticle 21are the life
of that human right.”

10. 10 Fatd IR §RT Gurbaksh Singh Sibbia vs State of Punjab 1980 SCC
(Cri) 465 & el § TE fafdr g wfauTied fovam a1 & 1 “the purpose of granting
bail is set out with great felicity. The object of bail is to secure the attendance of the
accused at the trial, that the proper test to be applied in the solution of the question
of whether bail should be granted or refused is whether it is probable that the party
will appear to take his trial and that it is indisputable that bail is not to be withheld as
a punishment. The principle to be deduced from the various sections inthe Criminal
Procedure Codewas that grant of bail is the rule and refusal is the exception. As a
presumably innocent person, he is therefore entitled to freedom and every opportunity
to look after his own case. A presumably innocent person must have his freedom to
enable him to establish his innocence. In this connection, we would only say thatSec—
tions 436,437,438 and 4390f the Code are to be read in consonance. We would like
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to clarify that what we have enunciated qua bail would equally apply to the anticipa—
tory bail after all is one of the species of bail”

11. 10 arel ~IRITerd GRT Sanjay Chandrav.CBI, (2012) 1 SCC 40, & et H g
fafer g wfduried famm T 8 f&5 "The object of bail is neither punitive nor preven-
tative. Deprivation of liberty must be considered a punishment unless it is required to
ensure that an accused person will stand his trial when called upon. The courts owe
more than verbal respect to the principle that punishment begins after conviction, and
that every man is deemed to be innocent until duly tried and duly found guilty. The
accused should be deprived of his liberty upon only the belief that he will tamper with
the witnesses if left at liberty, save in the most extraordinary circumstances. Apart
from the question of prevention being the object of refusal of bail, one must not lose
sight of the fact that any imprisonment before conviction has a substantial punitive
content and it would be improper for any court to refuse bail as a mark of disapproval
of former conduct whether the accused has been convicted for it or not or to refuse
bail to an unconvicted person for the purpose of giving him a taste of imprisonment as
a lesson. The innocence of a person accused of an offence is presumed through legal
fiction, placing the onus on the prosecution to prove the guilt before the Court. Thus,
it is for that agency to satisfy the Court that the arrest made was warranted and en-
largement on bail is to be denied.”

12, 10 Fatd TR R Satender Kumar Antil vs CBI,(2021) 10 SCC 773, &
Aol ¥ g fAfY figra ufuTied = 1 & 6 “The Hon'ble Supreme Court has been
pleased to lay down the following guidelines for considering bail applications. The
guidelines are as under; - Categories/Types of Offences (A) Offences punishable with
imprisonment of 7 years or less not falling in categories B & D. (B) Offences are pun-
ishable with death, imprisonment for life or imprisonment for more than 7 years. (C)
Offences are punishable underSpecial Acts containing stringent provisions for bail like
NDPS (S.37), PMLA (S.45), UAPA (S.43D(5), Companies Act, 212(6), etc. D) Eco-
nomic offences not covered bySpecial Acts.

REQUISITE CONDITIONS

(1) Not arrested during the investigation.

(2) Cooperated throughout the investigation including appearing before Investigating
Officer whenever called.

The principle that bail is the rule and jail is the exception has been well recognized
through the repetitive pronouncements of this Court. This again is the touchstone of
Article 21 of the Constitution of India.”
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